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June 3, 2011

David A. Stawick, Secretary

Commodity Futures Trading Commission

Via  Electronic Submission
Three Lafayette Center

1155 21st Street, NW

Washington, DC 20581

RE:
Request for Action on Petitions Filed under Section 723(c) of Dodd-Frank
Dear Secretary Stawick:

I.
Introduction.


On behalf of the Working Group of Commercial Energy Firms (the “Working Group”)
 and the Commodity Markets Council (“CMC”)
 (collectively, the “Commercial Alliance”),
 Hunton & Williams LLP hereby submits this letter to request that the Commodity Futures Trading Commission (the “CFTC” or “Commission”) reconsider the Working Group’s letter submitted on August 26, 2010 (“August 26 Letter”), pursuant to Section 723(c)(1) of the Dodd-Frank Wall Street Reform and Consumer Protection Act (the “Act”), requesting that the Commission act sua sponte and issue a blanket order providing legal certainty that exempt commodity transactions that fell within the terms of Section 2(h) of the Commodity Exchange Act (“CEA”) (as in existence on the day before the Enactment Date
)
 would remain subject to CEA Section 2(h) for a one-year period commencing on the general effective date of the Act (July 16, 2011, or “Effective Date”), or for a period the Commission deemed appropriate.
  As further described below, the Commercial Alliance respectfully requests that the Commission immediately provide grandfather relief to all persons who transact, operate, or otherwise rely on CEA Section 2(h) (as in existence on the day before the Enactment Date), as well as all transactions subject to this provision, for a six-month period commencing on the Effective Date.

II.
Request for Commission Action.

Upon the Effective Date, Title VII of the Act will repeal substantially all of the provisions of CEA Section 2(h) that were in effect prior to the Enactment Date.
  Participants of the Commercial Alliance have executed a substantial number of exempt commodity transactions in reliance on the provisions of CEA Section 2(h).  These transactions are integral to the core businesses of the Working Group members, which include the delivery of physical energy and energy-linked commodities to consumers in U.S. energy markets, as well as members of the CMC, who trade energy-linked commodities, either as another line of business or because energy is a key input for their core agricultural business.  In the absence of a new regulatory regime, the repeal of CEA Section 2(h) will significantly interfere with the ability of Commercial Alliance participants to manage risk associated with their core businesses and will expose the Commercial Alliance participants and other market participants to enforcement risk due to technical non-compliance with the CEA.  Therefore, participants of the Commercial Alliance seek legal certainty that they can continue to enter into such transactions on an exempt basis until the legal and regulatory requirements of the Act are fully implemented by the Commission.


The Act recognizes the uncertainty that could be created in exempt commodity markets by the repeal of CEA Section 2(h) and provides a statutory mechanism that allows for the extension of the provisions of CEA Section 2(h) (in effect on the day before the Enactment Date) for a period of up to one year.  Specifically, Section 723(c)(1) permits “any person” to submit a petition to the Commission within 60 days of the Enactment Date to continue to remain subject to Section 2(h) of the CEA for no longer than one year after the Effective Date. Accordingly, the Working Group submitted its August 26 Letter, and several market participants timely filed such petitions with the Commission.

In response to the Working Group’s August 26 Letter and petitions filed by individual members of the Working Group, the Commission stated that it did not intend to grant grandfather relief at that time, but indicated that it may provide such relief at a future date.  The Commission further stated in its response that it recognized the need for “appropriate measures to prevent unnecessary disruptions to the derivatives industry’s ordinary business practices” and was committed to “ensuring a smooth and seamless transition to the Dodd-Frank Act’s regulatory scheme.”
  Additionally, the Commission recognizes the “transformational” nature of the Act and has stated that it “will strive to ensure that current practices will not be unduly disrupted during the transition period to the new regulatory regime.”

While the Commercial Alliance is confident that the Commission remains committed to a smooth and seamless transition to the new regulatory structure imposed by the Act, it is now apparent that the full mosaic of rules implementing Title VII of the Act will not be in place by July 16, 2011, and that substantial dislocations will occur absent Commission action to extend 2(h).
  As such, market participants transacting in reliance on these critical exemptions are facing significant legal uncertainty as the Effective Date approaches, and will face even more uncertainty and disruption in the markets for exempt commodities upon the Effective Date when Section 2(h) is repealed.


The consequences of a failure to act on the petitions could be crippling for commercial markets and consumers.  Indeed, on July 16, 2011, without the issuance of final rules implementing the new CEA provisions, all transactions that were exempt from the CEA pursuant to CEA Section 2(h) could be deemed illegal.
  Until the legal status of their energy-related transactions is resolved, some market participants might withdraw from the market, while other market participants might remain and add a risk premium to each transaction due to the underlying uncertainty.  Ultimately, less liquidity and costly risk premiums will likely cause more volatility in energy prices and prices of commodities that are reliant on energy for their production and delivery, such as agricultural commodities.
  Importantly, Congress provided the Commission with a statutory mechanism to prevent precisely this type of disruption to the energy markets and related commodity markets and ensure a smooth transition into the new regulatory framework of the Act.   

In light of the above, the Commercial Alliance requests that, as soon as possible, the Commission pursuant to Section 723(c)(2) of the Act reconsider its August 26 Letter and make a determination to grandfather all persons that transact, operate, or otherwise rely on the provisions of CEA Section 2(h) (as in existence on the day before the Enactment Date), as well as all transactions subject to this provision of the CEA, for a six-month period commencing on the Effective Date. Given the significant legal uncertainty facing market participants, the Commercial Alliance respectfully requests that the Commission immediately announce such determination rather than waiting until a date closer to July 16, 2011.  While the six-month extension ultimately may need to be further extended, the Commercial Alliance submits that the Commission can re-evaluate and reconsider such extension period when appropriate. 

Alternatively, should the Commission decline to provide the grandfather relief requested by the Commercial Alliance, the Commission should, at a minimum, provide specific guidance and clarification to market participants as to how it will treat the transactions subject to CEA Section 2(h) (as in existence on the day before the Enactment Date) when this provision is effectively repealed.  Further, the Commercial Alliance also requests that the Commission either issue no-action letters or confirm that it will not pursue enforcement proceedings against market participants and other entities relying on existing CEA Section 2(h) (and 2(g)) due the regulatory gap between the Effective Date and the date the final rules and regulations implementing the Act actually become effective.

III.
Conclusion.

The Commercial Alliance respectfully submits that the Commission consider its request set forth herein and grant the relief requested.  If you have any questions, please contact Christine Cochran, President, CMC, at (202) 842-0400, or Mark W. Menezes, counsel to the Working Group, at (202) 419-2122.




Respectfully submitted,

/s/ Mark W. Menezes

Mark W. Menezes

R. Michael Sweeney, Jr.

David T. McIndoe
on behalf of the Commercial Alliance
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� 	The Working Group is a diverse group of commercial firms in the energy industry whose primary business activity is the physical delivery of one or more energy commodities to others, including industrial, commercial and residential consumers.  Members of the Working Group are energy producers, marketers and utilities.


� 	CMC is a trade association bringing together commodity exchanges with their industry counterparts. The activities of our members represent the complete spectrum of commercial users of all futures markets including agriculture. Specifically, our industry member firms are regular users of the Chicago Board of Trade, Chicago Mercantile Exchange, ICE Futures US, Kansas City Board of Trade, Minneapolis Grain Exchange, and New York Mercantile Exchange.


� 	The Commercial Alliance is a combined effort among commercial agriculture and energy companies to address significant issues under the Commission’s rulemakings to implement derivatives reform under Title VII of the Dodd-Frank Wall Street Reform and Consumer Protection Act.


� 	President Obama signed the Act into law on July 21, 2010, the “Enactment Date.”


� 	Section 2(h) of the CEA, 7 U.S.C. § 2(h), establishes a general statutory exclusion from the CEA with respect to certain transactions in “exempt commodities.” Such exempt commodities include, among other things, energy and energy-linked commodities. Under Section 2(h)(1) of the CEA, 7 U.S.C. § 2(h)(1), market participants that are “eligible contract participants” can enter into bilateral, negotiated over-the-counter transactions, so long as such transactions are not executed on a trading facility.  


� 	Please note that Hunton & Williams LLP is not counsel to CMC.


� 	In other words, while several members of the Working Group and other market participants also submitted individual petitions requesting that they remain subject to the existing provisions of CEA Section 2(h) for a period up to one-year commencing on the Effective Date, the Commercial Alliance is requesting that grandfather relief be granted not only to those that filed such a petition, but to all persons that transact in reliance on CEA Section 2(h) (as in existence on the day before the Enactment Date).


� 	Moreover, CEA Section 2(g), which provides a general statutory exclusion from the CEA for non-agricultural commodities, will be also repealed upon the Effective Date.  Thus, without the new regulatory framework of the Act in place on such date, market participants will face significant legal uncertainty.  While the Commission recognizes that the Act does not provide for the possibility of any grandfather relief for parties relying on this exclusion, it has “pledged to be attentive to the transition needs of parties relying on such provision.”  See Notice Regarding the Treatment of Petitions Seeking Grandfather Relief for Trading Activity Done in Reliance Upon Section 2(h)(1)-(2) of the Commodity Exchange Act, 75 Fed. Reg. 56,512, 56,513 n.9 (Sept. 16, 2010).  To that end, the Commercial Alliance respectfully requests that the Commission provide specific guidance as to what will happen to these transactions on July 16, 2011, when CEA Section 2(g) is no longer in existence, and confirm that until final rules implementing the Act are effective, such transactions will continue to be treated in the same manner in which they are currently treated.  


� 	See CFTC, Division of Market Oversight, Letter in Response to Petitions Filed pursuant to Section 723(c) of the Act (Dec. 7, 2010).


� 	See Notice Regarding the Treatment of Petitions Seeking Grandfather Relief for Trading Activity Done in Reliance Upon Section 2(h)(1)-(2) of the Commodity Exchange Act, 75 Fed. Reg. 56,512 (Sept. 16, 2010).


� 	See CFTC Chairman Gary Gensler, Oral Testimony, U.S. Senate Committee on Agriculture, Nutrition, and Forestry (Mar. 3, 2011), available at � HYPERLINK "http://ag.senate.gov;" \o "http://ag.senate.gov;/" �http://ag.senate.gov� (“Some of these rules [implementing provisions of the Act] will certainly be finalized after the July 15 [2011] date”); see also Commissioner Jill E. Sommers, Remarks before the Electric Utility Consultants, Inc., Conference on the Impact of Dodd-Frank on Energy Markets, Washington, D.C. (Apr. 26, 2011), available at http://www.cftc.gov/PressRoom/SpeechesTestimony/opasommers-15.html (stating that it is now crystal clear that deadlines will not be met and that the extension of grandfather relief to Section 2(h)(1) markets will be necessary); Commissioner Jill E. Sommers, Opening Statement, Open Meeting on the Fourteenth Series of Proposed Rulemakings under the Dodd-Frank Act (Apr. 27, 2011), available at http://www.cftc.gov/PressRoom/SpeechesTestimony/sommersstatement042711.html (stating the same).


� 	The Commercial Alliance notes that similar legal uncertainty will exist for swaps that otherwise would not be subject to Section 2(h).  The Commission should adopt measures to mitigate legal uncertainty for such swaps in addition to actions recommend with respect to Section 2(h).


� 	On April 27, 2011, at the Commission Open Meeting on Fourteenth Series of Proposed Rules under the Dodd-Frank Act, the Commission voted to approve the release of the Notice of Proposed Rulemaking, Amendments to Adopt CFTC Regulations to the Dodd-Frank Act (“Amendments NOPR”).  In Part II.D of the Amendments NOPR, the Commission states that Section 723 and 734 of the Act contain grandfather provisions whereby Exempt Commercial Markets (“ECMs”) and Exempt Boards of Trade (“EBOTs”) may petition the Commission to continue to operate as ECMs and EBOTs.  Further, it proposes to replace certain references to CEA Section 2(h) with references to the “Grandfather Relief Orders”—the Commission Order providing relief to ECMs and EBOTs for up to one year.  The Commercial Alliance initially notes that Section 723 of the Act permits not only petitions for grandfather relief by ECMs, but also petitions for grandfather relief for trading activity done in reliance upon CEA Section 2(h)(1)-(2). In addition, because the Grandfather Relief Orders address grandfather relief only for ECMs and EBOTs, the Commission’s Amendments NOPR fails to address transactions subject to CEA Section 2(h)(1)-(2) and consequently continues to provide significant legal uncertainty to all persons that transact in reliance upon these provisions.   


� 	The Commercial Alliance would also note that ethanol is theoretically both an energy commodity and an agricultural commodity.


� 	On May 24, 2011, the Electric Trade Associations (“ETA”) submitted a petition requesting that the Commission promptly reconsider their petitions submitted in September 2010 pursuant to Section 723(c)(1) of the Act and permit their members and all participants in the over-the-counter (“OTC”) derivatives markets for all electric power and related commodity and commodity derivatives transactions to continue to rely on the exemptions set forth in CEA Section 2(h) for a period of one year. While the Commercial Alliance seeks grandfather relief for all persons that transact in reliance upon CEA Section 2(h), as well as all transactions subject to such provision, for a six-month period, the Commercial Alliance generally supports the petition of ETA and the rationale supporting such petition. 
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