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CMC Mission Statement 
CMC advocates open, competitive markets by combining the expertise, 
knowledge and resources of its members to develop and support market-

based policy. 
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Hill Communications 



Introduction to CMC’s Hill Communications 
 
 
 
CMC  has  actively  utilized  our wide‐ranging  relationships  on  Capitol  Hill  as  public  officials  and  their 
staffers discuss the Dodd‐Frank Act. CMC  is viewed as a credible and respected voice on both sides of 
the political aisle and in both chambers of Congress. We have not only worked with personal offices of 
senators and congressmen active on those topics that are most relevant to us, but also with leadership 
offices and  committee  staffs  (e.g. Banking, Agriculture, Financial Services, etc.),  to provide  them with 
substantive input as they proceed with their legislative and oversight responsibilities. 
 
Two specific examples of CMC’s engagement are: 
 
1) The  Lucas‐Bachus  letter:  Representatives  Frank  Lucas  (R‐OK,  Chairman  of  the House  Agriculture 

Committee) and Spencer Bachus (R‐AL, Chairman of the House Financial Services Committee) sent a 
letter to several financial sector regulators,  including CFTC Chairman Gary Gensler, asking them to 
slow down their pace of rulemaking and sequence it appropriately. CMC was involved in discussions 
with  the  relevant  committee  staffers  at  the  time,  encouraging  them  in  this  effort  and  providing 
them with helpful  input. Currently, CMC  is  leading discussions with Senate offices on both sides of 
the aisle about the prospect of putting together a similar letter from bipartisan senators to financial 
regulators. 

 
2) Response  to  Chairman  Issa:  Rep.  Darrell  Issa  (R‐CA,  Chairman  of  the  House  Oversight  and 

Government Reform Committee) sent a letter to various trade associations spanning across a broad 
range  of  activities,  asking  for  their  input  on  how  specific  regulations  in  their  industries  have  a 
deleterious  impact on  job growth, and how  the regulatory process should be  improved. CMC was 
among the select few trade associations in the commodities realm that received this letter. We have 
not only responded to Rep. Issa but have also followed up with his staff, and have been advised that 
our letter is being given careful attention. In the near future, we are likely to be invited for meetings 
with Rep. Issa and his staff to further discuss this topic. In addition, we have circulated our response 
to Chairman Issa among our other contacts on Capitol Hill and in the media, where it has garnered 
mentions. 

 









 

 Commodity Markets Council 
1300 L St., N.W.  Suite 1020 
Washington, DC 20005 
Tel  202-842-0400 
Fax 202-789-7223 
www.cmcmarkets.org 

  

 
 

January 14, 2011 
 
The Honorable Darrell Issa 
Chairman, U.S. House of Representatives Committee on Oversight and Government Reform 
2157 Rayburn House Office Building 
Washington, DC 20515-6143 
 
Dear Chairman Issa, 
 
The Commodity Markets Council (CMC) thanks you for the opportunity to identify proposed or existing 
regulations that are negatively impacting jobs in our industry, and on reforming the identified regulations and the 
rulemaking process.  With the Commodity Futures Trading Commission (CFTC or Commission) still considering, 
drafting, or reviewing the majority of rules necessary to implement the Dodd-Frank Wall Street Reform and 
Consumer Protection Act (Dodd-Frank or the Act), it is difficult to quantify the impact on jobs in the commodity 
derivatives industry.  Therefore, the list we provide below is not exhaustive, and we look forward to a continuing 
dialogue as you endeavor to reform regulations and rulemaking in the 112th Congress. 
 
CMC is a trade association bringing together exchanges with their industry counterparts. The activities of our 
members represent the complete spectrum of commercial users of all futures markets including agriculture. 
Specifically, our industry member firms are regular users of the Chicago Board of Trade, Chicago Mercantile 
Exchange, ICE Futures US, Kansas City Board of Trade, Minneapolis Grain Exchange, and the New York 
Mercantile Exchange. CMC is uniquely positioned to provide the consensus views of commercial end-users of 
derivatives exchanges and the exchange markets. Our comments below represent the collective view of CMC 
members. 
 
The CMC and its members are long-standing proponents of integrity and transparency in U.S. futures markets.  The 
competitive strength and viability of our markets and their ability to serve the price discovery and risk management 
needs of their users, is directly dependent on these principles.  Without public confidence in adherence to these 
values, there can be no effective and efficient marketplace.  Within this context, CMC is concerned that the 
adoption of unnecessary rules or the adoption of rules without sufficient deliberation will result in policies that 
hamper market efficiency, tie up capital, and constrain job growth.  Specifically, CMC has three primary concerns 
with the implementation of the Act:  
 

1) The rulemaking timeframe does not allow for thoughtful, robust industry comment and dialogue;    
 
2) The isolated and atomistic approach adopted by the Commission ignores the inherent relationships that 

should exist between the rules; and 
 
3) While the Act provides a detailed framework for implementation and the industry knew the Act required 

substantial rulemaking, the CFTC is using this opportunity to implement prescriptive regulations outside 
of that required by Dodd-Frank to already well-functioning commodity markets.  

 
1.  Rulemaking Timeframe Restricts Thoughtful, Robust Industry Comment & Dialogue  

The rulemaking pace adopted by the Commission aims to meet the July 2011 implementation date 
set by the Dodd-Frank Act; however, the timeframe is so tight, the quantity of rules so large and 
the subject matter so complex, the industry is simply overwhelmed.  For example, at a single 
public meeting on December 1, 2010, the Commission approved over 500 pages of rulemaking.  
With each rulemaking building on preceding rules and impacting subsequent rules, we believe it is 
imperative that industry and the Commission have adequate time and data to make prudent 
recommendations and comments.  The current timeline provided in the Act does not allow for this.  
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Compounding the problem is the CFTC’s refusal to ask for additional time or to prioritize 
systemically important rulemakings.  With this kind of volume and speed, the industry and the 
regulatory agency are overwhelmed and simply not capable of providing the thoughtful comments 
the CFTC needs to implement sound public policy. 

 
a. Disruptive Trading Practices Rules Are Overly Broad & Could Discourage Market 

Participation 
The new rules outlined in the Act are intended to protect fair and equitable trading; 
however, CMC is concerned the statutory language is overly broad and if not 
implemented with precision could discourage market participation.  This fear was voiced 
by CMC and other industry groups at the CFTC roundtable on this topic and we urge the 
Commission to strongly weigh it when drafting rules.   

 
1. The statutory language is vague and all implementing rules should provide precision 

and clarity in order to avoid deterring or restricting legitimate trading activity. 
 

2. Definitions of key terms need to be precisely crafted and the scope of application 
narrow. 

 
3. The intent standard applied to “disruptive trade practices” should be extreme 

recklessness. 
 

CMC urged the Commission, following extensive consultation with a broad spectrum of 
market participants, to promulgate specific “rules of the road” within each of the 
statutory categories.  Anything less poses a threat to innocent traders and risks substantial 
harm to the markets.  While the legislative goals are laudable, the means to achieve them 
must be fair and clear for all market participants.  We believe doing so will serve the 
interests of the trade, lawmakers, regulators and the general public. 

 
b. Proposed Rulemaking on Prohibition of Market Manipulation 

Section 753(c)(1) of the Dodd-Frank Act seeks to proscribe fraud-based manipulative 
conduct.  On its face, the provision borrows heavily from securities’ statements and 
regulation.  CMC advised the CFTC that clear differences between the securities and 
futures markets render this approach dubious at best.  The analogue of an issuer with 
fiduciary obligations is simply not present in the futures world.  Insider trading rules 
have only a limited application in futures markets, and are usually restricted to exchange 
or government personnel and information.  Duties of disclosure flowing from fiduciary 
relationships have no parallel in futures markets.  The effort to copy the statute and rules 
of one market and apply them to another that exists for different purposes and that 
functions in a different manner is inappropriate.  CMC believes it will lead to confusion 
and disruption. 

 
2.  The Commission Does Not Have A Team Responsible For a Holistic Reading Of The Rules  

The Commission set up 30 teams to draft the rules required under the Dodd-Frank bill; however, 
there appears to be no team responsible for a holistic reading of the rules or for facilitating the 
sharing of salient information between teams.  We believe this silo approach risks implementing 
policies that could have a detrimental impacts on industry.   

a.  Swap Dealer Definition Is So Broad & The De Minimis Rules So Low It Drains Company 
Resources 
An entity classified as a swap dealer under the new regulations must comply with 
heightened reporting, compliance, capital and margin requirements.  The CFTC’s refusal 
to exempt entities which are classified as a swap dealer in one asset class from being 
classified as a swap dealer in all asset classes means that a firm which was acting in full 
compliance with the law prior to the Dodd-Frank bill must now incur the cost of reviewing 
its business model and adopting all the changes (legal and otherwise) to return to 
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compliance.  This will drain capital that could have gone to job growth and business 
development.   

 
b. Swap Dealer Definition Fails To Account For Safeguards Already In Place 

CMC supports the Commission in its mission to curb systemically risky institutions and 
instruments; however, we asked the CFTC to use caution in drafting definitions so broad 
as to impede the creation and flow of capital and liquidity in the financial markets. 

 
For example, cleared over-the-counter (OTC) swaps are already subject to exchange rules 
of credit assessment and margining.  Moreover, clearing members of the exchanges are 
subject to a thorough credit analysis and required to provide regular financial reporting.  
These clearing members in turn require a margin and credit analysis of their customers.  
Entities that exclusively trade exchange-cleared swaps mark their positions to market and 
are assessed a daily margin.  The clearing house also verifies the provision and 
maintenance of adequate liquidity buffers to cover extreme markets swings. 

 
CMC recommended to the Commission that entities that only trade exchange-cleared 
swaps should be exempt from the Swap Dealer definition.  This would ensure that 
commercial end users continue to utilize deep OTC markets with adequate liquidity to 
effectively hedge their risks.  We are concerned increased capital and margining 
requirements will correspondingly increase the cost of compliance and opportunity cost of 
capital for entities which only trade exchange-cleared OTC swaps.  These costs could 
result in firms ceasing or reducing their use of such instruments which would decrease the 
liquidity of currently robust markets. 

 
3. The CFTC Is Using This Opportunity To Implement Overly Prescriptive Regulations & To Go 

Beyond The Act’s Requirements 
We are concerned and disappointed the CFTC is using the Dodd-Frank legislation to not only 
implement a regulatory regime for unregulated OTC trading, but as an opportunity to propose 
unnecessary and extremely prescriptive regulations on already regulated derivative markets.  
These markets were not the cause of the 2008 financial crisis.  In fact, these regulated markets 
operated exemplary under extreme market volatility and pressures.  This abrupt shift away from 
principles-based to prescriptive regulation will not serve the industry in competing globally for 
market share and liquidity and could impact jobs and growth going forward. 

 
a. The Commission Has Not Provided Empirical Evidence Necessitating The Imposition Of 

Speculative Position Limits 
CMC believes Congress authorized1 the Commission to set position limits only in the 
limited circumstances where excessive speculation has resulted in unwarranted price 
fluctuations. A review of the empirical evidence from multiple studies2 shows supply and 
demand fundamentals and other macroeconomic factors, not speculation, proved to be the 
most significant factors driving the markets. 

 
Against this background, CMC requested the Commission conduct a thorough empirical 
analysis of pricing and market data before it imposes any position limits on futures, 

                                                 
1 Section 4(a) of the Commodities Exchange Act, as amended by the Dodd-Frank Act, makes clear the Commission’s authority to 
set position limits is designed not to restrict speculation, but to prevent “unwarranted and unreasonable fluctuations resulting from 
excessive speculation…”.  Moreover, the statute mandates that before position limits are imposed, the Commission must find (1) that 
there has been “excessive speculation” and (2) that the excessive speculation has resulted in “unwarranted and unreasonable price 
fluctuations.” 

 
2 See, e.g., CFTC Interagency Task Force on Commodity Markets, Interim Report on Crude Oil at 3-4 (July 22, 2008); Michael 
Haigh et al., Market Growth, Trader Participation and Pricing in Energy Futures Markets (Feb. 7, 2007) and GAO-09-285R, Issues 
Involving the Use of the Futures Markets to Invest in Commodity Indexes at 5 (Jan. 30, 2009). 
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options or swaps contracts in exempt or agricultural commodities. CMC believes this is a 
subject best left to futures exchanges to address through existing market surveillance 
programs on a contract by contract basis. Exchanges have developed an expertise in 
maintaining orderly markets, including setting appropriate reportable levels, position 
limits and accountability levels relative to energy, metal and agricultural markets. This 
system provides the flexibility necessary to prevent excessive speculation while 
preserving transparent and liquid markets. 

 
CMC believes this flexible regulatory approach is a more effective way to address 
potentially manipulative and disruptive positions. Indeed, the failure of any empirical 
studies to identify unwarranted price fluctuations due to excessive speculation suggests 
these programs have been successful in promoting market stability and avoiding 
unwarranted disruptions. Imposing artificial position limits in this context could harm 
market liquidity. 

 
If the Commission makes the necessary findings supported by demonstrable evidentiary 
data, CMC urged the Commission to proceed cautiously and judiciously in setting limits 
for given futures, options or swaps.  The new Dodd-Frank amendments contain various 
and somewhat confusing timing requirements for the exercise of the Commission’s 
authority in this area, but they all vest the Commission with discretion, premised upon the 
necessary findings, to establish limits “as appropriate.” Thus, the Act contains an element 
of flexibility so the Commission need not act until it deems position limits in a given area 
are “appropriate.” 

 
It is also important to note that CMC is concerned with reports that the Commission may 
set concentration limits on all market participants.  Such limits, which would apply to 
bona fide hedgers, would cap the position of market participants at a certain percentage of 
the open interest of the spot month and all months combined.  If such a proposal 
materializes it would apply to bona fide hedgers in direct contradiction to the law.   

 
b. Sophisticated Market Participants Are Required To Provide Detailed Disclosures, 

Increasing The Cost Of Trading 
The Commission’s proposed rules require Swap Dealers and Major Swap Participants 
(MSP) to verify that a counterparty is an Eligible Contract Participant (ECP), to provide 
detailed disclosures of the risks in the trades and to provide daily mark-to-market 
quotations. While this may not be an overly onerous requirement for the Swap Dealer or 
MSP, the costs incurred by the counterparties in meeting these requirements will increase 
the cost of trading.  

 
c. FCM Investment Restrictions May Lead To Increased Customer Costs 

For Futures Commission Merchants (FCMs), the CFTC recently issued proposed rules 
limiting the kind of investments that can be used in connection with customer funds.  By 
severely restricting customer fund investment to very low risk instruments, FCMs may be 
forced to find return elsewhere, including increasing customer costs. 

 
CMC is a long-standing proponent of integrity and transparency in U.S. futures markets.  We support the effort both 
by lawmakers and the CFTC to curb systemically risky institutions and instruments.  The businesses of all our 
member firms depend upon the efficient and competitive functioning of the risk management products traded on U.S. 
futures exchanges.  The Commission’s diligent oversight efforts have fostered Exchange innovation and technology 
adoption.  We have seen the commodity markets grow and prosper.  They have become deeper and more liquid, 
narrowing bid/ask spreads and improving hedging effectiveness and price discovery.  Meanwhile, liquidity, 
technology, clearing quality, price and customer service has driven market selection.  All of these developments serve 
the interests of the trade as well as the public.   
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One of the economic benefits of efficient commodity markets is that they free up capital allowing businesses to invest 
and grow.  Compelling businesses to comply with unnecessary or hastily drafted rules will divert resources away 
from job growth and business development.  In a global marketplace, CMC has seen businesses seek out the liquidity 
of US commodity markets.  To ensure that this continues, we believe it is imperative the rulemaking process of the 
Dodd-Frank Act take into account the unique nature and outstanding track record of US exchanges.   
 
CMC thanks you for the opportunity to share our thoughts, and we look forward to meeting with you, your colleagues 
on the committee and your staff in the near future.  If you have any questions or would like to discuss further, please 
do not hesitate to contact me via email at christine.cochran@commoditymkts.org or via phone at (202) 842-0400 – 
ext. 101.  
 
Regards, 
 
 
 
Christine M. Cochran 
President 
Commodity Markets Council 
 
Attachments:  

For your records, we are including CMC’s recent public record filings with the CFTC  
Ag swaps coalition letter  
CMC letter on agricultural swaps  
CMC letter on Carbon Study  
CMC letter on ag commodity definition  
CMC letter on Title VII definitions  
CMC letter on disruptive trade practice  
CMC letter on market manipulation  
CMC pre-comment letter on speculative position limits 



  

May 11, 2011 

House Committee on Financial Services 
2129 Rayburn House Office Building 
Washington, DC 20515 

Re: Support for H.R. 1573, to facilitate implementation of Dodd-Frank Title VII 

To the Members of the House Committee on Financial Services: 

The undersigned organizations represent thousands of companies across the United States that 
employ derivatives to manage business risks due to changing commodity prices, fluctuating 
currency exchange rates, and variable interest rates.  While the Dodd-Frank Act does much to 
increase transparency in the derivatives markets, it is being implemented in ways that would 
impose unnecessary burdens on end-user companies.  Moreover, the speed with which regulatory 
agencies are promulgating proposed regulations and the lack of substantial, quantitative analysis 
of these proposals is impeding end-users’ ability to fully understand the proposals and to prepare 
for their impact.  Today, we write to offer our support for H.R. 1573, which would extend 
the deadlines for regulators to implement regulations under Dodd-Frank, require more 
analysis of proposed regulations, and promote coordination between the regulatory 
agencies. 

We appreciate all of the work that this Committee has undertaken to craft legislation designed to 
create a safer, more transparent financial system and to oversee implementation of the Dodd-
Frank Act.  However, we are concerned that regulators need more time to analyze, write, and 
implement functional rules that will help stabilize the OTC derivatives market, not damage it.   

Dodd-Frank requires federal agencies to write nearly 240 rules—most in a single year.  The 
CFTC and SEC have been charged with promulgating approximately 105 rules by July 15, very 
few of which are final.  We are concerned that a torrent of rules will become effective in the fall 
and winter of this year, imposing on end-users expensive, if not unmanageable, technology and 
resource burdens.  We appreciate that regulators are working to order the implementation of 
derivatives rules, but sequencing alone is not enough; we simply need more time.   

For instance, the CFTC and Prudential Regulators’ recently proposed rules regarding margin 
requirements could hinder end-users’ ability to manage risks and create jobs.  One industry 
survey and analysis conducted by the Coalition for Derivatives End-Users found that a 
requirement to impose initial margin on OTC derivatives could lead to a loss of 100,000 to 
120,000 jobs within S&P 500 companies alone.  The additional impact of variation margin could 
significantly increase this negative impact on jobs.  We believe that regulators need more time to 
conduct their own studies and fully understand the impact of the rules they are proposing before 
they are imposed on U.S. companies. 
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While we recognize the need to establish a derivatives regulatory regime quickly, it is more 
important that it be established correctly.  Derivatives help provide U.S. businesses with stability 
and certainty they need to drive economic growth and create jobs.  The business members of all 
the undersigned organizations depend on the efficient and competitive functioning of risk 
management products.  We support the intent of Dodd-Frank to reduce systemic risk and 
improve transparency; however, we request that Congress help ensure that regulators develop a 
carefully calibrated system that will protect the economy and promote job growth and 
investment.  

We urge you to support H.R. 1573, which would extend the timeline for the implementation 
of rules under Dodd-Frank, require more in-depth analysis of the proposed rules, and 
provide for increased regulatory coordination. 

Thank you for considering our request and we hope that you will keep our views in mind as you 
mark up H.R. 1573.   

Sincerely, 
 
Agricultural Retailers Association 
Business Roundtable 
Commodity Markets Council 
Edison Electric Institute 
Financial Executives International 
National Association of Manufacturers 
National Association of Corporate Treasurers 
U.S. Chamber of Commerce 

 
 
 



 
 
 
 
Regulatory Policy Comments 



 
September 20, 2010 
 
David Stawick 
Secretary 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, NW 
Washington, DC 20581 
 

Re:   Definitions  Contained  in  Title  VII  of  Dodd‐Frank Wall  Street  Reform  and  Consumer 
Protection Act 

 
Dear Mr. Stawick, 
 
The Commodity Markets Council  (CMC)  thanks  the Commodity Futures Trading Commission  (CFTC or 
Commission) for the opportunity to provide comments on the Title VII definitions in the Dodd‐Frank Act 
before  the  CFTC  embarks  on  associated  rulemakings. Definitions  are,  of  course,  fundamental  to  any 
subsequent rulemaking, and must be addressed with due deliberation. 
 
CMC  is  a  trade  association bringing  together  commodity  exchanges with  their  industry  counterparts.  
The  activities  of  our members  represent  the  complete  spectrum  of  commercial  users  of  all  futures 
markets  including agriculture.   Specifically, our  industry member firms are regular users of the Chicago 
Board of Trade, Chicago Mercantile Exchange, ICE Futures US, Kansas City Board of Trade, Minneapolis 
Grain  Exchange,  and  New  York  Mercantile  Exchange.    CMC  is  uniquely  positioned  to  provide  the 
consensus  views  of  commercial  end‐users  of  derivatives  exchanges  and  the  exchange markets.   Our 
comments below represent the collective view of the CMC’s members. 
 
Congress and the President enacted The Dodd–Frank Wall Street Reform and Consumer Protection Act 
(the Act) in response to the financial crisis in 2008‐09 with the purpose of establishing a prescriptive 
regulatory framework for systemically risky financial institutions and instruments.  Since 2008, CMC has 
advocated for increased transparency and regulation of such institutions and instruments; however, we 
do not believe the Act was intended to prescriptively regulate all firms and all instruments that operate 
in financial markets.  While Congress created a prescriptive regulatory framework, it provides the CFTC 
with flexibility to implement the law in a way that continues to promote and maintain the efficiency of 
US markets.  CMC encourages the Commission to recognize the protections already embedded in swaps 
which exchanges agree to list, trade and accept for clearing.  We also urge you to make the necessary 
distinctions as the CFTC makes decisions related to definitions. 
 
Defining “Swaps Dealers” 
Cleared  over‐the‐counter  (OTC)  swaps would  be  subject  to  exchange  rules  of  credit  assessment  and 
margining.  Moreover, clearing members of the exchanges are subject to a thorough credit analysis and 
required  to provide regular  financial reporting.   These clearing members  in  turn require a margin and 
credit  analysis of  their  customers.   Entities  that exclusively  trade exchange‐cleared  swaps mark  their 
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positions to market and are assessed a daily margin.  The clearing house also verifies the provision and 
maintenance of adequate liquidity buffers to cover extreme markets swings. 
 
Despite  these  protections,  CFTC  Chairman  Gary  Gensler  recently  suggested  the  Commission  could 
classify  as  many  as  200  firms  as  “Swap  Dealers”  (SD),  subjecting  them  to  additional  capital  and 
margining  requirements.    CMC  supports  the  Commission  in  its  mission  to  curb  systemically  risky 
institutions and instruments; however, we ask the CFTC to use caution in drafting definitions so broad as 
to impede the creation and flow of capital and liquidity in the financial markets.   
 
CMC  recommends  that  entities  which  only  trade  exchange‐cleared  swaps  be  exempt  from  the  SD 
definition.   This will ensure commercial end users continue to utilize deep OTC markets with adequate 
liquidity  to  effectively  hedge  their  risks.    We  are  concerned  increased  capital  and  margining 
requirements will correspondingly  increase  the cost of compliance and opportunity cost of capital  for 
entities which  only  trade  exchange‐cleared OTC  swaps.    These  costs  could  result  in  firms  ceasing  or 
reducing their use of such instruments which would decrease the liquidity of currently robust markets. 
 
The Act specifies that an SD or Major Swap Participant (MSP) designation does not apply across all asset 
classes.  There is concern within the industry that once a firm is designated as such for one asset class it 
will be regulated as such for all asset classes.  CMC would ask the Commission to clarify its position on 
this issue.   
 
Defining Yield Swaps 
There  are  market  participants  (e.g.  reinsurance  companies)  that  offer  risk  mitigant  products, i.e. 
"swaps," that reference "yield" (in bushels per acre on corn, soybeans, wheat and other commodities) as 
the underlying asset.  The CMC would like to ensure that such products are included in the definition of 
“swaps”. 
 
Defining “Futures Commission Merchants” 
The  Act  expanded  the  definition  of  a  Futures  Commission  Merchant  (FCM)  to  include  many  new 
categories, one being any entity that solicits or accepts swaps.  Understanding the markets for physically 
traded commodities, CMC  is concerned this  language could be  interpreted  in a manner that adversely 
impacts the businesses of our members by capturing firms which are not traditional FCMs and do not 
operate as such.  For example, a firm trading only exchange‐cleared swaps could be defined as both an 
SD and an FCM, which would treat the firm as systemically risky despite the proven safeguards of being 
exchange‐cleared.   
 
The CMC appreciates the opportunity to submit these comments, and we look forward to working with 
the  Commission  in  the weeks  and months  ahead.    If  you  should  have  any  questions,  please  do  not 
hesitate to contact us. 
 
Sincerely, 

 
 
CHRISTINE M. COCHRAN 
President 
Commodity Markets Council 
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January 18, 2011 
 
David Stawick 
Secretary 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, NW 
Washington, DC 20581 
 
Re: Commodity Market Council’s Comments on the Designation of Chief Compliance Officers, RIN 
3038-AC96 
 
Dear Secretary Stawick, 
 
It would initially appear that the Commodity Futures Trading Commission’s (CFTC or Commission) proposed rule 
on the above referenced topic merely implements the direction of Congress: require swap dealers (SD), major 
swap participants (MSP) and futures commission merchants (FCM) to designate a chief compliance officer (CCO) 
and prescribe qualifications and duties. However, the seemingly simple act appears to again place the cart 
before the horse. The proposed rules are difficult to assess across the market because the Commission has yet 
to define scope. 
 
Two things are necessary for the broader industry to provide meaningful comment. First, the industry needs 
final certainty about who will be defined as SDs and MSPs. Second, the industry needs clarity about whether 
designation as a SD because of activities in perhaps just one commodity would: (1) require compliance 
obligations for all activities of an integrated firm; (2) require compliance obligations on the activities of the 
involved affiliate; or (3) require compliance obligations for just those activities in the underlying commodity.  
The fact that this information is not known limits our ability to respond fully and thoughtfully. 
 
The Commodity Markets Council (CMC) urges the CFTC to reconsider the proposed rule until it more fully builds 
out the regulatory structure envisioned in the Dodd-Frank Act. Absent delay, CMC members strongly urge that 
the Commission exercise maximum flexibility to recognize differences in business operating models and 
structures, and limit the scope of activities included in the obligations and reports to those directly triggering 
the designation of a CCO.   
 
CMC is a trade association bringing together exchanges and their industry counterparts. The activities of our 
members represent the complete spectrum of commercial users of all futures markets including energy and 
agriculture. Specifically, our industry member firms are regular users of the Chicago Board of Trade, Chicago 
Mercantile Exchange, ICE Futures US, Kansas City Board of Trade, Minneapolis Grain Exchange and the New 
York Mercantile Exchange. CMC is uniquely positioned to provide the consensus views of commercial and end 
users of derivatives. Our comments represent the collective view of CMC members. 
 
The CMC appreciates the opportunity to submit these comments, and we look forward to working with the 
CFTC in the weeks and months ahead. If you have any questions or would like to discuss this topic further, 
please do not hesitate to contact me via email at christine.cochran@commoditymkts.org or via phone at (202) 
842-0400 – ext. 101. Thank you in anticipation of your attention to this letter. 
 
Best regards, 
 

 
 

CHRISTINE M. COCHRAN 
President 
Commodity Markets Council 



 
Via On-line Submission 
 
Mr. David A. Stawick 
Secretary of the Commission 
Commodity Futures Trading Commission 
Three Lafayette Center 
1155 21st Street, N.W. 
Washington, DC 20581 
 
February 22, 2011 
 
Re: Proposed Rules – Further Definition of “Swap Dealer,” “Security-Based Swap Dealer,” “Major 
Swap Participant,” “Major Security-Based Swap Participant” and “Eligible Contract Participant” (RIN 
3235-AK65); End-User Exception to Mandatory Clearing of Swaps (RIN 3038-AD10) 
 
Dear Mr. Stawick:  
 
The Commodity Markets Council (“CMC”) appreciates the opportunity to comment on two Commodity 
Futures Trading Commission (the “CFTC” or “Commission”) proposed rulemakings regarding Further 
Definitions and the End-User Exception.  
 
CMC is a trade association bringing together commodity exchanges with their industry counterparts.  
The activities of our members represent the complete spectrum of commercial users of all futures 
markets including agriculture.  Specifically, our industry member firms are regular users of the Chicago 
Board of Trade, Chicago Mercantile Exchange, ICE Futures US, Kansas City Board of Trade, Minneapolis 
Grain Exchange, and New York Mercantile Exchange.  CMC is uniquely positioned to provide the 
consensus views of commercial end-users of swaps and derivatives exchanges. Our comments below 
represent the collective view of the CMC’s members. 
 
Congress and the President enacted The Dodd–Frank Wall Street Reform and Consumer Protection Act 
(the “Act”) in response to the financial crisis in 2008-09 with the purpose of establishing a regulatory 
framework for systemically risky financial institutions and instruments.  Since 2008, CMC has advocated 
for increased transparency and regulation of such institutions and instruments; however, we do not 
believe the Act was intended to prescriptively regulate all firms and all instruments that operate in 
financial markets.  While Congress created a regulatory framework, it provides the CFTC with flexibility 
to implement the law in a way that continues to promote and maintain the efficiency of US markets.  
CMC encourages the Commission to recognize the protections already embedded in swaps which 
exchanges agree to list, trade and accept for clearing.  We also urge you to make the necessary 
distinctions as the CFTC makes decisions related to definitions. 
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Defining “Swap Dealers” 
 
Cleared over-the-counter (OTC) swaps would be subject to exchange rules of credit assessment and 
margining.  Moreover, clearing members of the exchanges are subject to a thorough credit analysis and 
required to provide regular financial reporting.  These clearing members in turn require a margin and 
credit analysis of their customers.  Entities that exclusively trade exchange-cleared swaps mark their 
positions to market and are assessed a daily margin.  The clearing house also verifies the provision and 
maintenance of adequate liquidity buffers to cover extreme markets swings. 
 
Despite these protections, senior CFTC officials have stated that the Commission could classify as many 
as 200 firms as “Swap Dealers” (“SD”), subjecting them to additional capital and margining 
requirements.  CMC supports the Commission in its mission to curb systemically risky institutions and 
instruments; however, we ask the CFTC to use caution in drafting definitions so broad as to impede the 
creation and flow of capital and liquidity in the financial markets.   
 
CMC recommends that the Commission exercise its definitional authority with a measure of pragmatism 
that reflects the market and the structure of corporations actively engaged in the underlying physical 
market value chains. As such, CMC believes the following should fall clearly outside the SD definition: 
entities which only trade exchange-cleared swaps, entities engaged in cash forward transactions with 
embedded derivatives and/or book-out transactions, and swaps entered into and/or offered by or 
among end-users. This will ensure commercial end users continue to utilize deep OTC markets with 
adequate liquidity to effectively hedge their risks.  We are concerned increased capital and margining 
requirements will correspondingly increase the cost of compliance and opportunity cost of capital for 
entities which only trade exchange-cleared OTC swaps.  These costs could result in firms ceasing or 
reducing their use of such instruments which would decrease the liquidity of currently robust markets. 
 
Finally, the Act specifies that an SD or Major Swap Participant (“MSP”) designation does not apply across 
all asset classes.  There is concern within the industry that the designation of a firm as an SD for one 
asset class will mean it is regulated as such for all asset classes.  CMC urges the Commission to hew 
closely to the law’s intent by limiting the scope of the SD rules and would ask the Commission to clarify 
its position on this issue.   
 
Defining Yield Swaps 
 
There are market participants (e.g. reinsurance companies) that offer risk mitigant products, i.e. 
"swaps," that reference "yield" (in bushels per acre on corn, soybeans, wheat and other commodities) as 
the underlying asset.  The CMC would like to ensure that such products are included in the definition of 
“swaps”. 
 
Cash Forward Contracts With Embedded Options and Certain Cash Transaction Book-outs Should Not 
be Treated as “Swaps” 
  
While recognizing these trades are different, CMC believes embedded options in forward contracts and, 
separately, book-outs from certain cash transactions should not be treated as swaps. Each of these 
markets has been historically recognized by the Commission as cash and we merely seek confirmation of 
this from the CFTC as the proposed rules affecting agricultural and energy transactions move forward. 
Regardless of whether these trades are made with producers or are between commercial entities, so 
long as the parties to the transaction have the intention of physical delivery, they should continue to be 



treated as cash and not become subject to regulation as a swap. CMC believes these transactions are 
significant to the cash market; any change in the characterization would reduce cash contract 
opportunities for producers and disrupt export markets in bulk agricultural and energy commodities.   
  
From a producer perspective, treating embedded options as swaps would deny them access to cash 
contracts that allow them improved pricing opportunities. These contracts require delivery, but hold 
open final pricing until the producer sets his basis and/or futures component of the contract price under 
the terms of the contract. The CMC requests the Commission to reaffirm its position that these 
transactions fit within the exclusion for cash forward transactions under the Act.   
  
Similarly, if book-outs are treated as swaps, CMC believes it could hinder the net settlement of physical 
transactions and place the Commission in the position of regulating what is, in fact, a vibrant piece of 
the cash market between commercial participants. Senators Dodd and Lincoln in their letter to the CFTC 
expressly excluded from the definition of swaps the situation where “commercial parties agree to book-
out their physical delivery obligations under a forward contract.” Accordingly, CMC urges the 
Commission to grant an exclusion from rules regulating swaps for book-outs, so long as such 
transactions are intended to be physically settled. 
  
Because of the importance of this distinction to the industry, CMC requests the CFTC expressly state in 
its rulemaking that embedded options in forward contracts and book-outs are not swaps and therefore 
will not be regulated as such. 
 
A Broad End-User Exception from Mandatory Clearing of Swaps is Necessary and Beneficial for the 
Industry and Consumers 
 
Many market participants rely on customized OTC swaps because they may not have volumes that are 
big enough to hedge with standardized contracts, their volumes may not equate precisely to one or 
more futures contracts, or there may be no standardized contracts available to hedge their specific 
commercial risks. For these reasons, it is very important that the Commission provide a broad end-user 
exception from mandatory clearing of swaps. Failure to do so would increase the costs associated with 
entering into swaps, thus reducing the benefits that producers, processors, miners, extractors and 
refiners can achieve through hedging. If end-users were required to conduct all of their hedging 
activities with cleared swaps, they would incur higher margin costs and would have less capital available 
to deploy towards their business operations. They also may be forced to pass the increased hedging 
costs along to their customers, which could negatively impact the economic recovery after the recent 
recession. 
 
CMC thanks the Commission for the opportunity to comment on these matters, and we look forward to 
working with the Commission in the weeks and months ahead.  If you should have any questions, please 
do not hesitate to contact me at christine.cochran@commoditymkts.org or via phone at (202) 842-0400 
– extn. 101. 
 
Sincerely, 

  
CHRISTINE M. COCHRAN 
President 
Commodity Markets Council 
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October 28, 2010 
 
Mr. David A. Stawick 
Secretary 
U.S. Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, NW 
Washington, DC 
 
Re:  Advanced Notice of Proposed Rulemaking and Request For Public Comment on 

Agricultural Swaps (Federal Register Release 75 FR 59666) 
 

Dear Mr. Stawick, 
 
The Commodity Markets Council (“CMC”) appreciates the opportunity to comment during the process of 
rulemaking by the Commodity Futures Trading Commission (“CFTC” or “Commission”) in response to 
the Dodd-Frank Wall Street Reform and Consumer Protection Act (“Act”).  
 
CMC is a trade association bringing together exchanges with their industry counterparts. The activities of 
our members represent the complete spectrum of commercial users of all futures markets including 
agriculture. Specifically, our industry member firms are regular users of the Chicago Board of Trade, 
Chicago Mercantile Exchange, ICE Futures US, Kansas City Board of Trade, Minneapolis Grain 
Exchange, and the New York Mercantile Exchange. CMC is uniquely positioned to provide the consensus 
views of commercial end-users of derivatives exchanges and the exchange markets. Our comments below 
represent the collective view of CMC members. 
 
Agricultural swaps are used, to varying degrees, by our members because they provide a targeted, 
customized, cost-effective and efficient risk management strategy. They offer contract characteristics 
outside of what is generally available on regulated futures markets. These products are not used to replace 
regulated exchange-traded contracts. Rather, they complement exchange products and enhance the overall 
offering of tools available to market users to satisfy their specific risk management needs. In a world with 
increasing inherent volatility, the need for risk management instruments has never been greater. 
 
Harmonious Treatment of Agricultural Swaps Is in the Public Interest 
 
As Senators Dodd and Lincoln stated in their June 30, 2010 letter to Representatives Frank and Peterson, 
“derivatives are an important tool businesses use to manage costs and market volatility,” regardless of 
whether they are used by an airline hedging its fuel costs or a global manufacturing company hedging 
interest rate risk.  Accordingly, we urge the Commission to treat swaps for all commodities harmoniously. 
We believe the comprehensive regulation of swaps should not be based on distinctions among commodity 
types. The generally applicable protections under the Act - such as reporting, mandatory clearing, 
mandatory trading of standardized swaps, minimum capital requirements, and the CFTC’s authority to 
impose position limits, determine which swaps are subject to clearing and trading, and to exercise 
emergency powers – will protect agricultural swaps from fraud and manipulation. 
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While we encourage the Commission to set the same requirements for eligible contract participants 
(“ECP”) across all asset classes, we believe there should be no ECP requirement for agricultural swaps 
traded on a designated contract market (“DCM”).  
 
Historically, the Commission and lawmakers subjected agricultural commodities to a greater degree of 
regulation and oversight as part of a policy to protect producers. We believe the protection already 
embedded in the Act will provide the necessary safeguards for producers and other market participants. 
For example, if neither party to a swap agreement was an end-user, the Act requires the transaction to be 
traded on a DCM or swaps execution facility. Such transactions must be cleared. If an entity is trading as 
an end-user, the Act already requires the entity to be an ECP. In either situation, we believe these 
safeguards are in the public interest. 
 
Moreover, these protections embedded in the Act could be averted if the Commission were to maintain 
the current regulatory structure for agricultural swaps under Part 35. For example, an agricultural swap 
entered into under the existing Part 35 regulations would be excluded from the clearing and exchange-
trading requirements of the Act. This loophole would also allow such participants to evade the swap 
dealer and major swap participant regulations. 
 
Cash Forward Contracts With Embedded Options and Certain Cash Transaction Book-outs 
Should Not be Treated as “Swaps” 

  
While recognizing these trades are different, CMC believes embedded options in forward contracts and, 
separately, book-outs from certain cash transactions should not be treated as swaps. Each of these markets 
has been historically recognized by the Commission as cash and we merely seek confirmation of this from 
the CFTC as the proposed rules affecting agricultural transactions move forward. Regardless of whether 
these trades are made with producers or are between commercial entities, so long as the parties to the 
transaction have the intention of physical delivery, they should continue to be treated as cash and not 
become subject to regulation as a swap. CMC believes these transactions are significant to the agricultural 
cash market; any change in the characterization would reduce cash contract opportunities for producers 
and disrupt export markets in bulk agricultural commodities.   

  
From a producer perspective, treating embedded options as swaps would deny them access to cash 
contracts that allow them improved pricing opportunities. These contracts require delivery, but hold open 
final pricing until the producer sets his basis under the terms of the contract. The CMC requests the 
Commission to reaffirm its position that these transactions fit within the exclusion for cash forward 
transactions under the Act.   

  
Similarly, if book-outs are treated as swaps, CMC believes it could hinder the net settlement of physical 
transactions and place the Commission in the position of regulating what is, in fact, a vibrant piece of the 
cash market between commercial participants. Senators Dodd and Lincoln in their letter to the CFTC 
expressly excluded from the definition of swaps the situation where “commercial parties agree to book-
out their physical delivery obligations under a forward contract.” Accordingly, CMC respectfully urges 
the Commission to grant an exclusion from rules regulating agricultural swaps for book-outs, so long as 
such transactions are intended to be physically settled. 

  
Because of the importance of this distinction to the agricultural industry, CMC requests the CFTC 
expressly state in its rulemaking that embedded options in forward contracts and book-outs are not swaps 
and therefore will not be regulated as such. 
 
Below are CMC’s answers to the Commission’s specific questions. 
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Current Agricultural Swaps Business 

1. How big is the current agricultural swaps business—including both agricultural swaps trading 
under current part 35 and ATOs under §§ 32.4 and 32.13(g) of the Commission's regulations? 

Unlike other forms of swaps, agricultural swaps markets are not as fully developed; however, we 
believe they are robust and, as we discussed above, serve an important function for the industry. 
Until the industry has in place reporting requirements, it is difficult to estimate the size of the 
agricultural swaps market. 

 
2. What types of entities are participating in the current agricultural swaps business? 

We believe the participants in the agricultural swaps markets are very similar to those using 
futures and options for risk management. These include grain trading and processing firms, 
elevator operators, energy companies, swaps dealers, proprietary trading firms, and others. 

3.  Are agricultural swaps/ATO participants significantly different than the types of entities 
participating in other physical commodity swaps/trade options?  

CMC believes the participants in the agricultural swaps and agricultural trade options (ATOs) 
markets are not significantly different from the entities participating in the market for other 
physical commodity swaps/trade options. Similar to our answer to question 2, we believe market 
participants use agricultural swaps and ATOs in the same way users of other physical commodity 
swaps/trade options use those products.   

Agricultural Swaps Clearing 
4. What percentage of existing agricultural swaps trading is cleared vs. non-cleared? 

Until the industry has in place reporting requirements, it is difficult to estimate the size of the 
agricultural swaps market. 

5. What percentage of existing agricultural swaps would be eligible for the commercial end-user 
exemption from the mandatory clearing requirement? 

Based on our understanding of the end-user exemption and the composition of market 
participants, we believe most users of commodity index swaps would not qualify for the 
commercial end user exemption. However, based on a survey of our membership, we believe that 
many users of individual commodity swaps such as grain traders and processors, energy 
companies, and elevator operators likely would qualify for the end-user exemption.   

A definitive answer to this question - and several other similar questions asked by the 
Commission - would depend fundamentally on how the CFTC defines a “swap”. If embedded 
options in a physical contract or book-outs are defined as “swaps”, then the percentage would be 
higher. As stated above, the CMC believes that such transactions should not be defined as swaps, 
as the core business models of several companies that currently engage productively in the 
commodities markets would be dramatically and adversely impacted. 

The CMC strongly supports the CFTC’s efforts to bring more transparency to the markets, but 
respectfully cautions that a “swaps” definition that is overly broad and captures too many 
transactions would be economically detrimental to the markets and market participants, including 
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commercial end users. A practical example of such a detrimental effect would be the widening of 
bid-ask spreads from the current 2-3 cents to 30-40 cents in most agricultural commodities. This 
would result in the drying up of liquidity. 

6. What percentage of trading would be subject to the Dodd-Frank clearing requirement, if that 
requirement applied automatically to agricultural swaps (other than those eligible for the 
commercial end-user exemption)? 

Unless the Commission retained the existing regulations under Part 35, as we discussed above, 
our belief is the majority of agricultural swaps currently being traded would be subject to the 
clearing requirement.   

 
7. What would be the practical and economic effect of a rule requiring agricultural swaps 

transactions (other than those eligible for the commercial end-user exemption) generally to be 
cleared? The Commission is interested in the views of agricultural swaps market participants 
(both users and swap dealers) regarding a potential clearing requirement for agricultural 
swaps. 

CMC anticipates the practical and economic effects of mandatory clearing for agricultural swaps 
to be both positive and negative. Positively, we expect to see a reduction of systemic risk by 
mutualizing risk in the central counterparty clearing system. We also believe resources will be 
more efficiently allocated with a reduced need to evaluate creditworthiness of counterparties and 
improved market liquidity by reducing concern over counterparty credit risk. 

While we expect to see these very strong positives from mandated clearing, we also anticipate 
negative effects as well. For example, we expect to see an increase in the number and use of more 
standardized transactions. Correspondingly, we believe there will be a loss of innovation as 
customers lose the benefit of tailored risk management tools. We also anticipate increased costs 
from the capital and margin requirements for clearing. Exchanges have proven their efficiency at 
setting margins on standard contracts, but, historically, they have not had the necessary 
experience to effectively establish margin for bilateral transactions. 
 

8. What would be the practical and economic effect of requiring agricultural swaps to be cleared 
under the Dodd-Frank clearing regime? 

See our answers above. 
 
Trading 

9. Have current agricultural swaps/ATO participants experienced any significant trading 
problems, including:  

      (a) economic problems (i.e., contracts not providing an effective hedging mechanism, or 
otherwise not performing as expected); 

            (b) fraud or other types of abuse; or  
            (c) difficulty gaining access to the agricultural swaps market? 
 

We are not aware of any trading problems; however, we believe participants in ATO markets 
have been extremely limited due to the complicated process for complying with ATO rules.   
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Access to calendar swaps for corn, wheat and soybeans was enhanced following CFTC approval 
of CME Group’s 4c and 4d petitions for these products, as was access to the swaps on soft 
commodities and wheat offered by ICE Clearing U.S. and KCBT Clearing, which allowed them 
to be offered to eligible contract participants. 

  
Agricultural Swaps Purchasers 

10. Do agricultural swaps/ATO purchasers need more protections than participants in other 
physical commodity swaps/trade options? 

As we explained above, we do not believe agricultural swaps/ATO purchasers need more 
protections than participants in other physical commodity swaps or trade options.   

 
11. If so, why, and what should those protections be? 

             See our answer to question 10. 
 

12. Would additional protections for agricultural swaps purchasers unduly restrict their risk 
management opportunities? 

Yes. Additional protections for agricultural swaps purchasers likely would restrict their risk 
management opportunities. Requiring additional protection for agricultural swaps purchasers may 
increase the costs associated with entering such swaps and decrease the liquidity of the 
agricultural swap market. CMC believes that the Act offers ample protections for all swap market 
participants and there is no reason to extend additional protections to purchasers of agricultural 
swaps. 

 
13. Should the Commission consider rules to make it easier for agricultural producers to 

participate in agricultural swaps—for example, by allowing producers who do not qualify as 
ECPs to purchase agricultural swaps? 

As stated above, we encourage the Commission to set the same requirements for ECPs  across all 
asset classes; however, we encourage the CFTC to allow non-ECP market participants to continue 
to trade in agricultural swaps on DCMs. Market participants should have the same ability to 
engage in agricultural swaps as they do other swaps.   

CMC would recommend against allowing non-ECPs to engage in OTC agricultural swaps. 
Because agricultural swap participants and instruments are similar to other asset classes, the rules 
and regulations that apply to agricultural swaps should be the same as those that apply to other 
swaps. While we see no reason to restrict trading in agricultural swaps any more than for other 
swaps, we also do not believe there is any reason to expand it beyond the boundaries outlined in 
the Commodity Exchange Act or the Dodd-Frank Act. 

Designated Contract Markets 
14. Should agricultural swaps transactions be permitted to trade on DCMs to the same extent as all 

other swaps are permitted on DCMs? 

Yes, CMC believes that the rules and regulations applicable to non-agricultural swaps should 
apply with equal force to agricultural swaps, including rules with respect to trading on DCMs. 
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15. If yes, why? 

Market participants use agricultural swaps for the same purposes as other swaps, i.e. hedging and 
speculation. DCMs are already subject to comprehensive regulation by the CFTC and this 
regulation offers a suitable level of protection for those market participants who choose to trade 
swaps on DCMs. Furthermore, permitting agricultural swaps to trade on DCMs would increase 
market transparency. 

16. If no, what other requirements, conditions or limitations should apply? 

CMC believes no other requirements, conditions or limitations should apply. 
 
Swap Execution Facilities 

17. Should agricultural swaps transactions be permitted on SEFs to the same extent as all other 
swaps are permitted to transact on SEFs? 

Yes, CMC believes that the rules and regulations applicable to non-agricultural swaps should 
apply with equal force to agricultural swaps, including rules with respect to trading on SEFs. 

18. If yes, why? 

ECPs use agricultural swaps for the same purposes as other swaps, i.e., hedging and speculation, 
and should have the same tools available for all physical commodity swaps, whether agricultural 
commodities or not. 

 
19. If no, what other requirements, conditions or limitations should apply? 

CMC believes no other requirements, conditions or limitations should apply. 

Trading Outside of DCMs and SEFs 
20. Should agricultural swaps be permitted to trade outside of a DCM or SEF to the same extent as 

all other swaps? 

Yes, CMC believes that the rules and regulations applicable to non-agricultural swaps should 
apply with equal force to agricultural swaps, including rules with respect to trading in the OTC 
market. 

21. If yes, why? 

Under the Act, only ECPs may transact swaps in the OTC market and most standardized swaps 
must be cleared and exchange-traded. ECPs can evaluate and manage appropriately the risks 
associated with OTC swaps and the Commission should not restrict their ability to enter 
agricultural swaps. 

Moreover, market participants use agricultural swaps for the same purposes that they use other 
swaps and we are aware of no specific evidence that indicates users of these swaps need more (or 
fewer) protections than the users of other swaps.  

Over the past decade, the various agricultural constituencies have come to rely more on OTC 
agricultural products and the technologies that facilitate trading in these products. We have also 
seen the development of a core group of commercial firms who have demonstrated experience in 
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serving as dealers in the OTC market for agricultural swaps. The Commission should allow the 
OTC agricultural swap market to develop and evolve naturally without hindering the creation of 
liquidity, just as in the cases of OTC market for other commodities. 

 
22. If no, what other requirements, conditions or limitations should apply? 

CMC believes no other requirements, conditions or limitations should apply. 

23. Should agricultural swaps be permitted to trade outside of a DCM or SEF to a different extent 
than other swaps due to the nature of the products and/or participants in the agricultural 
swaps market? 

No. CMC believes that agricultural swaps should be permitted to trade outside of a DCM or SEF 
to the same extent as other swaps. 

24. In general, should agricultural swaps be treated like all other physical commodity swaps under 
Dodd-Frank? 

Yes, agricultural swap should be treated like all other physical commodity swaps under the Act. 
 

25. If yes, why? 

The Act establishes a comprehensive regulatory scheme that both promotes the stability of the 
U.S. financial system and provides protections for individual market participants. We are aware 
of no difference between agricultural swaps and swaps in other physical commodities that would 
require different treatment for agricultural swaps. Moreover, treating agricultural swaps just like 
all other physical commodity swaps would enhance depth and liquidity in the markets. 

 
26. If no, are there any additional requirements, conditions or limitations not already discussed in 

other answers that should apply? 

CMC believes no other requirements, conditions or limitations should apply. 
 

27. If agricultural swaps are generally treated like swaps in other physical commodities, are there 
specific agricultural commodities that would require special or different protections? 

As stated above, CMC believes agricultural swaps should be treated identically with other swaps. 
There are no specific agricultural commodities that would require special or different protections. 

If you have any questions or would like to discuss further, please do not hesitate to contact me via email 
at christine.cochran@commoditymkts.org or via phone at (202) 842-0400 – ext. 101. Thank you in 
anticipation of your attention to these comments. 
 
Sincerely, 

 
Christine M. Cochran 
President 
Commodity Markets Council 



October 28, 2010 
 
David A. Stawick 
Secretary 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, NW 
Washington, DC 20581 
 

RE: Advanced Notice of Proposed Rulemaking and Request For Public Comment on 
Agricultural Swaps (Federal Register Release 75 FR 59666) 

 
Dear Mr. Stawick, 
 
In response to the Commodity Futures Trading Commission’s (CFTC or Commission) presentation 
before the Agriculture Advisory Committee in August on agricultural swaps and in response to the 
advanced notice of proposed rulemaking, we would like submit the following comments for your 
consideration. 
 
We, the undersigned organizations, represent end-users of all U.S. futures markets.  The members of our 
respective organizations trade regularly on the Chicago Board of Trade, Chicago Mercantile Exchange, 
ICE Futures US, Kansas City Board of Trade, Minneapolis Grain Exchange, and New York Mercantile 
Exchange.   
 
Ag swaps are used, to varying degrees, by our members because they provide a targeted, customized, 
cost-effective, and efficient risk management strategy.  They offer contract characteristics outside of what 
is generally available on regulated futures markets.  These products are not used to replace regulated 
exchange-traded contracts.  Rather, they complement exchange products and enhance the overall offering 
of tools available to market users to satisfy their specific risk management needs.  In a world with 
increasing inherent volatility, the need for risk management instruments has never been greater.   
 
We urge the Commission to treat swaps for all commodities harmoniously.  We believe the 
comprehensive regulation of swaps should not be based on distinctions among commodity types.  The 
generally applicable protections under the Dodd-Frank Bill – such as reporting, mandatory clearing, 
mandatory trading of standardized swaps, minimum capital requirements, and the CFTC’s authority to 
impose position limits, determine which swaps are subject to clearing and trading and to exercise 
emergency powers – will protect ag swaps from fraud and manipulation. 
 
We look forward to working with the Commission, the commodities industry (including both hedgers and 
speculators), and the U.S. futures exchanges to find ways to accommodate the demand for better risk 
instruments – including customized products like swaps. 
 
Sincerely, 
 
American Farm Bureau Federation 
American Soybean Association 
Commodity Markets Council 
National Association of Wheat Growers 
National Cattlemen’s Beef Association 
National Corn Growers Association 
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November 24, 2010 

 
Mr. David A. Stawick 
Secretary 
U.S. Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, NW 
Washington, DC 
 
Re: Agricultural Swaps ANPRM; Agricultural Commodity Definition (RIN 3038 – AD21) 
 
Dear Mr. Stawick, 
 
The Commodity Markets Council (“CMC”) appreciates the opportunity to comment during the process of rulemaking by 
the Commodity Futures Trading Commission (“CFTC” or “Commission”) in response to the Dodd-Frank Wall Street 
Reform and Consumer Protection Act (“Act”). 
 
CMC is a trade association bringing together exchanges with their industry counterparts. The activities of our members 
represent the complete spectrum of commercial users of all futures markets including agriculture. Specifically, our 
industry member firms are regular users of the Chicago Board of Trade, Chicago Mercantile Exchange, ICE Futures US, 
Kansas City Board of Trade, Minneapolis Grain Exchange, and the New York Mercantile Exchange. CMC is uniquely 
positioned to provide the consensus views of commercial end-users of derivatives exchanges and the exchange markets. 
Our comments below represent the collective view of CMC members. 
 
CMC is supportive of the Commission’s efforts to define an “agricultural commodity”, and of the four categories of 
agricultural commodities spelled out by the CFTC in its proposed rule issued on October 26, 2010. We agree with the 
CFTC’s classification of agricultural commodities based on their enumeration and the primary purpose for which they 
are used. We also support the inclusion in their own separate category of other commodities that are widely accepted as 
being agricultural in nature, but that do not fit neatly into any other category based on the parameters described above. 
Finally, we support the delineation of commodity-based contracts in the final category as listed by the Commission, 
pursuant to whether such contracts are based principally or wholly on a single underlying agricultural commodity. 
 
However, because defining agricultural commodities is a new endeavor for the CFTC, the CMC believes it would be 
prudent to guard against the consequences that may result from the inclusion or exclusion of specific commodities in / 
from the definition. The futures industry is innovative and rapidly evolving, and as such, we believe that neither 
regulators nor market participants can entirely and accurately foresee the nature of new products and the future impact of 
regulatory decisions made at this time without anticipation of such developments. 
 
We therefore urge the Commission to provide for an appeals process for new instruments. To elaborate, we request that 
a consistent process and time period be instated for appealing a CFTC decision to include or exclude a particular 
commodity from the list of agricultural commodities. We acknowledge that the CFTC in its ANPRM has made a 
provision for public hearings for Category 3 agricultural commodities, but we request that a process for public 
comments and appeals be made broadly available in the context of including or excluding an agricultural commodity 
under any category of the definition. 
 
 
 
 
 



 
 
If you have any questions or would like to discuss further, please do not hesitate to contact me via email at 
christine.cochran@commoditymkts.org or via phone at (202) 842-0400 – ext. 101. Thank you in anticipation of your 
attention to these comments. 
 
Regards, 
 

 
 
CHRISTINE M. COCHRAN 
President 
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April 4, 2011 
 
Mr. David A. Stawick 
Secretary 
U.S. Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, NW 
Washington, DC 
 

Re: Proposed Rulemaking on Commodity Options and Agricultural Swaps (RIN 3038-AD21) 
 
Dear Mr. Stawick, 
 
The Commodity Markets Council (“CMC”) appreciates the opportunity to comment during the process of 
rulemaking by the Commodity Futures Trading Commission (“CFTC” or “Commission”) in response to 
the Dodd-Frank Wall Street Reform and Consumer Protection Act (“Act”). CMC supports the 
Commission’s proposal to treat agricultural swaps and commodity options the same as all other swaps. 
 
CMC is a trade association bringing together exchanges with their industry counterparts. The activities 
of our members represent the complete spectrum of commercial users of all futures markets including 
agriculture. Specifically, our industry member firms are regular users of the Chicago Board of Trade, 
Chicago Mercantile Exchange, ICE Futures US, Kansas City Board of Trade, Minneapolis Grain Exchange, 
and the New York Mercantile Exchange. CMC is uniquely positioned to provide the consensus views of 
commercial end-users of derivatives exchanges and the exchange markets. Our comments below 
represent the collective view of CMC members. 
 
Agricultural swaps are used, to varying degrees, by our members because they provide a targeted, 
customized, cost-effective and efficient risk management strategy. They offer contract characteristics 
outside of what is generally available on regulated futures markets. These products are not used to 
replace regulated exchange-traded contracts. Rather, they complement exchange products and 
enhance the overall offering of tools available to market users to satisfy their specific risk management 
needs. In a world with increasing inherent volatility, the need for risk management instruments has 
never been greater. CMC believes this proposal will enhance certainty in the agricultural swap markets 
and encourages the Commission to adopt the proposal as a final rule. 
 
Harmonious Treatment of Agricultural Swaps 
 
In our October 2010 letter on this subject, CMC urged the CFTC to exercise its discretion under Section 
4(c) of the CEA to promulgate rules specifying that agricultural swaps will be treated the same as other 
types of swaps. CMC believes applying a single, uniform set of rules to all swaps will advance the public 
interests that the Dodd-Frank Act (“Act”) and the CEA are designed to promote and benefit the users of 
these products. We are pleased the CFTC has adopted our suggestion. 
 
CMC agrees with the Commission’s assessment that subjecting agricultural swaps to the Act’s 
regulatory regime would be consistent with the public interest. Permitting agricultural swaps to 
transact under the same terms and conditions as other swaps will provide greater certainty and 
stability to the agricultural swaps market and will advance many of the Act’s goals, including increased 
pre-trade price transparency, and reduction of systemic risk through the use of central clearinghouses. 
 
Applying the same rules to agricultural swaps as to all other types of swaps will also ensure that only 
appropriate entities enter into agricultural swaps. Historically, the Commission and lawmakers 
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subjected agricultural commodities to a greater degree of regulation and oversight as part of a policy 
to protect producers. We believe the protection embedded in the Act will provide the necessary 
safeguards for producers and other market participants, as well as the general public. For example, if 
neither party to a swap agreement was an end-user, the Act requires the transaction to be traded on a 
DCM or swaps execution facility. Such transactions must be cleared. If an entity is trading as an end-
user, the Act already requires the entity to be an ECP. In either situation, we believe these safeguards 
are in the public interest. 
 
In addition, streamlining swap regulation so that agricultural swaps are treated the same as other 
swaps will enable the Commission and Commission-regulated markets to discharge their regulatory 
duties more efficiently. Moreover, under the current part 35 exemption, DCMs and the CFTC have 
developed appropriate levels of oversight for the trading and clearing of agricultural products. This 
experience demonstrates that agricultural swaps can transact in the same manner as other swaps 
without disrupting the market and suggests that special regulation for agricultural swaps is 
unnecessary. 
 
Cash Forward Contracts With Embedded Options and Certain Cash Transaction Book-outs Should 
Not be Treated as “Swaps” 
 
In light of Chairman Gary Gensler’s recent comments before the U.S. House Committee on Agriculture, 
CMC would like to take this opportunity to re-iterate our views on this issue. 
 
While recognizing these trades are different, CMC believes embedded options in forward contracts and, 
separately, book-outs from certain cash transactions should not be treated as swaps. Each of these 
markets has been historically recognized by the Commission as cash and we merely seek confirmation 
of this from the CFTC as the proposed rules affecting agricultural transactions move forward. 
Regardless of whether these trades are made with producers or are between commercial entities, so 
long as the parties to the transaction have the intention of physical delivery, they should continue to 
be treated as cash and not become subject to regulation as a swap. CMC believes these transactions 
are significant to the agricultural cash market; any change in the characterization would reduce cash 
contract opportunities for producers and disrupt export markets in bulk agricultural commodities. 
 
From a producer perspective, treating embedded options as swaps would deny them access to cash 
contracts that allow them improved pricing opportunities. These contracts require delivery, but hold 
open final pricing until the producer sets his basis under the terms of the contract. The CMC requests 
the Commission to reaffirm its position that these transactions fit within the exclusion for cash forward 
transactions under the Act. 
 
Similarly, if book-outs are treated as swaps, CMC believes it could hinder the net settlement of physical 
transactions and place the Commission in the position of regulating what is, in fact, a vibrant piece of 
the cash market between commercial participants. Senators Dodd and Lincoln in their letter to the 
CFTC expressly excluded from the definition of swaps the situation where “commercial parties agree to 
bookout their physical delivery obligations under a forward contract.” Accordingly, CMC respectfully 
urges the Commission to grant an exclusion from rules regulating agricultural swaps for book-outs, so 
long as such transactions are intended to be physically settled. 
 
Clarification in these two areas is critical because forward cash contracting between grain trading 
companies and producers for the 2011 crop is currently underway. There seems to be a disconnect 
between the time the Commission will finalize rules for agricultural swaps and the time it implements 
final rules defining a swap. This disconnect creates uncertainty in the marketplace. Thus the 
Commission needs to find some way to reassure the cash industry that forward contracts with 
embedded options and book-out transactions will in fact continue to be cash contracts not subject to 
the swaps the regulatory regime. 
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If you have any questions or would like to discuss further, please do not hesitate to contact me via 
email at christine.cochran@commoditymkts.org or via phone at (202) 842-0400 – ext. 101. Thank you in 
anticipation of your attention to these comments. 
 
Sincerely, 
 

 
 
Christine M. Cochran 
President 
Commodity Markets Council 



 

Paul J. Pantano   Tel  +1 202 862 2410   Fax  +1 202 862 2400     paul.pantano@cwt.com 

June 29, 2011 

 

By Electronic Submission 

David A. Stawick 
Secretary 
Commodity Futures Trading Commission 
1155 21st Street, N.W. 
Washington, DC  20581 

Re: Effective Date For Swap Regulation (“Effective Dates”) 

 

Dear Mr. Stawick: 

We submit these comments on behalf of our clients, the Commodity Options and 
Agricultural Swaps Working Group (the “Working Group”) in response to the Commodity Futures 
Trading Commission’s (“Commission” or “CFTC”) June 17, 2011, Notice of Proposed Order 
regarding the effective date for swap regulation (the “Proposed Order”).1  The Working Group is 
comprised of diversified financial institutions and commercial companies that provide risk 
management products, including agricultural and other commodity options and swaps, to 
producers, processors, merchants handling, and users of physical commodities, or that use such 
transactions to hedge their commercial risk.2   

The Working Group supports the Commission’s effort to provide the market with legal 
certainty during the transition period and supports the Commission’s proposal, including the 
proposed relief for transactions in exempt and excluded commodities.  The Working Group 
understands that, although not stated explicitly in the Proposed Order, market participants may 
execute transactions in reliance upon one or a combination of the Commission’s rules, 
exemptions, interpretations and no-action relief, except with respect to enumerated agricultural 
commodity options, which must comply with the requirements of Rule 32.13(g).  Our 
understanding is consistent with the Commission’s long-standing position that its exemptions  

                                                 
1  Effective Date for Swap Regulation, 76 Fed. Reg. 35372 (June 17, 2011).   
2  The Working Group previously submitted a comment letter addressing this issue on June 6, 2011, and appreciates 
the Commission’s consideration of its suggestions. 
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and interpretations are not mutually exclusive.3  Clarifying that market participants can rely upon 
one or more rules, exemptions and other relief for transactions executed during the transition 
period will provide greater legal certainty and “ensure that current [market] practices are not 
unduly disrupted during the transition to the new regulatory regime.”4  We request that the 
Commission confirm in the final order that, except with respect to options on enumerated 
agricultural commodities, the Commission’s rules, policy statements, and exemptive and no-action 
relief are not mutually exclusive and, therefore, that market participants can rely on all that apply 
to a particular transaction. 

The Working Group also requests that the Commission clarify in the final exemptive order 
that the temporary exemption for transactions in exempt or excluded commodities applies equally 
to agricultural swaps in order for parties to continue entering into these transactions in conjunction 
with a line of business, or otherwise in reliance on Part 35 of the Commission’s regulations under 
the terms of the Proposed Order.5  As noted above, the Commission’s stated intent was to preserve 
the status quo with respect to the regulatory framework for transacting in swaps based on exempt, 
excluded or agricultural commodities, including to allow market participants to continue to rely on 
all applicable rules, exemptions and interpretations, such as the 1989 Swap Policy Statement, 
which includes the line of business provision.  In the Proposed Order, the Commission expressly 
made the line of business provision available for exempt and excluded commodity transactions, 
but did not reference agricultural commodities.6  As a result, questions have arisen regarding 
whether the line of business exemptive relief applies to agricultural swaps for the interim period.  
For this reason, the Working Group requests that the Commission clarify in its final order that the 
temporary exemption, including the line of business provision referenced in the Proposed Order, 
also applies to agricultural swaps.  This would be consistent with its proposal to regulate 

                                                 
3 See, e.g., Final Rule Issuing Part 35, 58 Fed. Reg. 5587 at n.9 (Jan. 22, 1993), noting the continued applicability 
of various exemptions to bilateral transactions (“The Commission has also recognized, as have others, that certain 
swap transactions may fall within the Act’s jurisdictional exclusions for forward contracts, or the so-called Treasury 
Amendment or within the Commission’s regulatory trade option exemption”); see also, e.g., Exemption for Bilateral 
Transactions, 65 Fed. Reg. 78030 (Dec. 13, 2000) (withdrawn following the CFMA) (“In proposing the rules, the 
Commission affirmed the continuing vitality of the exemptive relief that it had previously granted to transactions in 
the OTC market, including the part 35 exemption, the Policy Statement Concerning Swap Transactions (54 Fed. Reg. 
30694 (July 21, 1989)) (Swaps Policy Statement), the Statutory Interpretation Concerning Forward Transactions (55 
Fed. Reg. 39188 (Sept. 25, 1990)) (Energy Interpretation), and the Exemption for Certain Contracts Involving Energy 
Products (58 Fed. Reg. 21286 (April 20, 1993)) (Energy Exemption)”). 
4  See 76 Fed. Reg. at 35373. 
5  See Proposed Order at 35376. 
6  See id. 
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agricultural swaps like all other commodity swaps (a recommendation that the Working Group 
supports and for which it has submitted comments).7   

Please contact us if you have any questions about the Working Group’s comments.   

Respectfully submitted, 

 
  
Paul J. Pantano, Jr. 
Athena Eastwood 

 

Commodity Options and Agricultural Swaps Working Group: 
Barclays Capital 
Citigroup  
Commodity Markets Council 
Credit Suisse Securities (USA) LLC 
Gavilon, LLC 
GROWMARK, Inc.  
INTL FCStone Inc. 
JPMorgan Chase & Co. 
Morgan Stanley 
Wells Fargo & Co. 

cc: Honorable Gary Gensler, Chairman 
Honorable Michael Dunn, Commissioner 
Honorable Jill E. Sommers, Commissioner 
Honorable Bart Chilton, Commissioner 
Honorable Scott O’Malia, Commissioner 
Daniel Berkovitz, General Counsel 
Donald Heitman, Senior Special Counsel 
Ryne Miller, Attorney Advisor 

                                                 
7  In its proposed rule regarding commodity options and agricultural swaps, the Commission proposed to treat all 
commodity swaps on an equivalent basis.  See 76 Fed. Reg. 6095, 6013 (Feb. 3, 2011) (“permitting agricultural swaps 
to trade under the same terms and conditions as other swaps should provide greater certainty and stability to existing 
and emerging markets so that financial innovation and market development can proceed in an effective and 
competitive manner.  Treating all swaps, including agricultural swaps, in a consistent manner should provide greater 
certainty to markets.”). 
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January 3, 2011 
 
VIA Electronic Mail 
Mr. David Stawick 
Secretary of the Commission 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, N.W. 
Washington, DC  20581 
 

  RE: Notice of Proposed Rulemaking On Prohibition of Market Manipulation  
RIN No. 3038-AD2 

 
Dear Mr. Stawick: 
 
Commodity Markets Council (“CMC”), on behalf of its many members, welcomes the invitation to submit the 
following comments to the Commodity Futures Trading Commission (“CFTC” or “Commission”) Notice of 
Proposed Rulemaking (“NOPR”) on prohibition of market manipulation. 
    
The CMC and its members are long-standing proponents of integrity and transparency in U.S. futures markets.  
The competitive strength and viability of our markets and their ability to serve the price discovery and risk 
management needs of their users, is directly dependent on these principles.  Without public confidence in 
adherence to these values, there can be no effective and efficient marketplace. 
 
It is equally important market participation does not become the unintended victim of overly broad and ill-
conceived efforts to promote market integrity.  The CFTC’s mission is two pronged.  The Commission is tasked 
with protecting market users and the public from fraud, manipulation and abusive practices, while at the same time, 
fostering open, competitive and financially sound markets.  Poorly crafted legislative language designed to protect 
against fraud or deception may risk grave harm to the markets and fail to provide real protection for its 
participants.  Absent well-defined rules tailored to the unique characteristics of the futures market, more harm than 
good may be done. 
 
CMC is a trade association bringing together exchanges and their industry counterparts.  The activities of our 
members represent the complete spectrum of commercial users of all futures markets including energy and 
agriculture.  Specifically, our industry member firms are regular users of the Chicago Board of Trade, Chicago 
Mercantile Exchange, ICE Futures US, Kansas City Board of Trade, Minneapolis Grain Exchange and the New 
York Mercantile Exchange.  CMC is uniquely positioned to provide the consensus views of commercial and end 
users of derivatives.  Our comments represent the collective view of CMC members.  
 
The businesses of all our member firms depend upon the efficient and competitive functioning of the risk 
management products traded on U.S. futures exchanges.  Through the Commission’s diligent oversight efforts that 
have fostered Exchange innovation and technology adoption, we have seen the commodity markets grow and 
prosper.  They have become deeper and more liquid, narrowing bid/ask spreads and improving hedging 
effectiveness and price discovery.  Meanwhile, liquidity, technology, clearing quality, price and customer service 
have driven market selection.  All of these developments serve the interests of the trade as well as the public. 
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Section 753(c)(1) seeks to proscribe fraud-based manipulative conduct.  On its face, the provision borrows heavily 
from the experiences and language of securities’ law regulation.  Clear differences between the securities and 
futures markets render this approach dubious at best.  The analogue of an issuer with fiduciary obligations is 
simply not present in the futures world.  Insider trading rules have only a limited application in futures markets, 
and are usually restricted to exchange or government personnel and information.  Duties of disclosure flowing from 
fiduciary relationships have no parallel in futures markets.  The effort to borrow the experiences and rules of one 
market and apply them to another that exists for different purposes and that functions in a different manner is 
inappropriate.  CMC believes it will lead only to confusion and disruption. 
 
A. The Scienter Requirement 
 
At a minimum, CMC encourages the CFTC to set extreme recklessness, not mere recklessness or negligence, as the 
scienter standard under the proposed rule.  Announcing the proposed scienter standard “…will be tailored to the 
facts and circumstances of each case”, as the NOPR does, provides no guidance at all.  If there is any place for 
application of the securities’ law paradigm, it is found in its judicial precedent interpreting the intent-based scienter 
requirement under SEC Rule 10b-5. 
 
B. The Need For Clarity 
 
The language of Section 753 is extremely broad.  It needs precise regulatory definition so market users will have 
adequate notice of what conduct is prohibited.  The “I know it when I see it” approach is both constitutionally 
suspect under the due process clause and fails as a regulatory guidepost. 
 
For example, the proscribed conduct in Section 753(a) mandates that it must be “in connection with any swap or 
contract of sale of any commodity in interstate commerce….”  The “in connection with” language is distinctly 
different than parallel language in other anti-fraud statutes or rules.  In other similar rules, the wrongful conduct 
must occur in connection with “the purchase or sale” of the product being regulated.   
 
As currently proposed, the Commission explains the “in connection with” nexus would be satisfied “…whenever 
misstatements or other relevant conduct are made in a manner reasonably calculated to influence market 
participants.”  CMC believes this guidance is far too broad to provide any meaningful direction.  Moreover, we are 
concerned it is so broad that it may even capture casual statements about general conditions affecting markets, such 
as observations about weather, crop yields, or interest rate volatility.  We urge the Commission to clarify its rule 
does not reach such conduct and that “in connection with” must be tied to a specific market transaction (i.e., the 
purchase or sale of a swap or a futures contract). 
 
C. The Price Manipulation Test 

 
Pursuant to its general authority under Section 8(a)(5) of the Commodity Exchange Action (“CEA”), the 
Commission also is proposing a rule under the new Section 6(c)(3) of the CEA.  The proposal merely repeats the 
language of Section 753(c)(3) making it “unlawful for any person to manipulate or attempt to manipulate the price 
of any swap or any commodity in interstate commerce or for future delivery on or subject to the rules of any 
registered entity.” 
 
The CMC supports the Commission’s reaffirmed commitment to the four-part test for price manipulation.  It is 
consistent with established legal precedent with which market participants are familiar.  In Re Di Placido, 
2008WL4831204 (CFTC 208), aff’d in pertinent part, Di Placido v. Commodity Futures Trading Comm, 364 Fed 
Appx. 657, 2009 WL 3326624 (2d Cir. 2009).  Since Placido is good law, CMC recommends the Commission 
clarify Section 6(c)(3) does not confer any additional enforcement authority. 
 
Also, the CFTC’s statement that the “conclusion that prices [are] affected by a factor not consistent with normal 
forces of supply and demand will often follow inescapably from proof of actions of the alleged manipulator” is a 
misreading of judicial precedent like Di Placido.  The Commission should make clear the proposed rule does not  
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create a presumption that a price is artificial merely because one or more isolated transactions are deemed 
uneconomic without proof of a specific intent to move prices.   There are a variety of valid commercial reasons for 
engaging in transactions that may appear on the surface to lack economic rationale, but which are not intended to 
move prices, e.g., hedging during the closing period.  These trading activities should be distinguished from the 
egregious conduct present in Di Placido and similar cases.  The Commission’s effort to avoid its burden of proof of 
“artificial price” with the “inescapable conclusion” approach should be disavowed.   
 
The CMC thanks the Commission for the opportunity to present its views on this most important subject.  If you 
have any questions or would like to discuss further, please do not hesitate to contact me via email at 
christine.cochran@commoditymkts.org or via phone at (202) 842-0400 – ext. 101.  Thank you in anticipation of 
your attention to these comments.  
 
Regards, 

 
 
Christine M. Cochran 
President 
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January 3, 2011 
 
VIA Electronic Mail 
Mr. David Stawick 
Secretary of the Commission 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, N.W. 
Washington, DC  20581 
 
 RE: Advanced Notice of Proposed Rulemaking On Disruptive Trading Practices 
   RIN No. 3038-AD4 
 
Dear Mr. Stawick: 
 
Commodity Markets Council (“CMC”), on behalf of its many members, welcomes the opportunity to submit the 
following comments to the Commodity Futures Trading Commission (“CFTC” or “Commission”) regarding its 
Advance Notice of Proposed Rulemaking (“ANPR”) with respect to Section 747 of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act (“Dodd-Frank”), Antidisruptive Trading Practices. 
 
The new rules outlined in the Dodd-Frank Act are intended to protect fair and equitable trading; however, CMC is 
concerned the statutory language is overly broad and if not implemented with precision could discourage market 
participation.  This fear was voiced by CMC and other industry groups at the CFTC roundtable on this topic and 
we urge the Commission to strongly weigh it when drafting rules.  There are three principles CMC would like to 
see the CFTC follow in any future rulemaking: 
 

1. The statutory language is vague and all implementing rules should provide precision and clarity in 
order to facilitate legitimate trading activity. 

 
2. Definitions of key terms need to be precisely crafted and the scope of application narrow. 
 
3. The standard applied to “disruptive trade practices” should be intentional, deliberate or extreme 

recklessness. 
 
CMC is a trade association bringing together exchanges and their industry counterparts.  The activities of our 
members represent the complete spectrum of commercial users of all futures markets including energy and 
agriculture.  Specifically, our industry member firms are regular users of the Chicago Board of Trade, Chicago 
Mercantile Exchange, ICE Futures US, Kansas City Board of Trade, Minneapolis Grain Exchange and the New 
York Mercantile Exchange.  CMC is uniquely positioned to provide the consensus views of commercial and end 
users of derivatives.  Our comments represent the collective view of CMC members.  
 
The businesses of all our member firms depend upon the efficient and competitive functioning of the risk 
management products traded on U.S. futures exchanges.  Through the Commission’s diligent oversight efforts that 
have fostered Exchange innovation and technology adoption, we have seen the commodity markets grow and 
prosper.  They have become deeper and more liquid, narrowing bid/ask spreads and improving hedging 
effectiveness and price discovery.  Meanwhile, liquidity, technology, clearing quality, price and customer service 
have driven market selection.  All of these developments serve the interests of the trade as well as the public. 
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A. Vague Statutory Language 
 
Section 747 of Dodd-Frank makes it unlawful for any person to engage in any trading practice or conduct subject 
to the rules of a registered entity that  
  (a)  “violates bids or offers”,  
 
  (b) “demonstrates intentional or reckless disregard for the orderly execution of transactions during the 

closing period,” or  
 
  (c)  “ is of the character of, or is commonly known as ‘spoofing’ (bidding or offering with the intent to 

cancel the bid or offer before execution.”)   
 
CMC believes this language is far too broad and will encompass within its expansive arms otherwise legitimate 
trading practices and strategies.  While the CMC shares Congress’ goals of greater market transparency and 
preserved integrity, the vagueness of the language risks discouraging market participants from trading out of fear 
their actions may later be determined illegal – with potentially severe consequences.   
 
Additionally, the section grants the CFTC rulemaking authority to prohibit “… any other trading practice that is 
disruptive of fair and equitable trading.”  CMC encourages the Commission to narrowly interpret and clarify this 
language.  Arguably, it cedes legislative authority to the CFTC and raises serious constitutional issues regarding 
separation of powers.   
 
B. Definition and Clarify Needed 
 
CMC wishes to add to the concerns we and other industry groups voiced at the Commission’s recent roundtable as 
well as the rising chorus of industry participants who have decried the vagueness of the legislation’s language and 
urges the CFTC to adopt regulations implementing Section 747 that provide clarity and precision in defining the 
proscribed conduct.  Absent clearly defined standards of conduct, legitimate trading practices will be chilled, 
thereby affecting adversely the depth and liquidity of the futures and swaps markets.  Congress could not have 
intended such a result. 
 
The statutory terms “violate bids and offers”, “orderly execution of transactions during the closing period” and 
“spoofing” need clarity and precise definition.  They can have multiple meanings from one context to the next.  For 
example, “violate bid and offers” has most frequently been associated with the open outcry environment.  It 
appears to have no application to the electronic trading world where matching algorithms preclude bids and offers 
from being violated.  CMC urges the Commission to draft rules clarifying the language and limiting its application 
to open outcry venues and only intentional or extremely reckless actions to violate bids and offers are prohibited. 
 
Similarly, CMC recommends the CFTC provide precise clarity on what is meant by orderly execution during the 
“closing period” and “spoofing.”  Market participants must be provided with specific standards to which to 
conform their conduct.  “Orderly execution”, “closing period” and “spoofing” without precise definition are 
dangerously elastic terms.   
 
C. Only Intentional Conduct Proscribed 
 
With respect to the practices identified in (A) through (C) of Section 747, CMC believes it is imperative the 
Commission also make clear that no violation occurs unless the person acts intentionally, deliberately or with 
extreme recklessness.  Extreme recklessness requires a showing either (1) that the alleged offender knew that the 
conduct was prohibited or (2) that the conduct was so obviously wrong that the alleged offender must have known 
it was prohibited.  Any lesser standard may ensnare inadvertent actions within the ambit of proscribed conduct, 
thereby chilling market participation and impairing liquidity. 
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CMC urges the Commission, following extensive consultation with a broad spectrum of market participants, to 
promulgate specific “rules of the road” within each of the statutory categories.  Anything less poses a threat to 
innocent traders and risks substantial harm to the markets.  While the legislative goals are laudable, the means to 
achieve them must be fair and clear for all market participants.  We believe doing so will serve the interests of the 
trade, lawmakers, regulators and the general public.  
 
The CMC thanks the Commission for the opportunity to present its views on this most important subject.  If you 
have any questions or would like to discuss further, please do not hesitate to contact me via email at 
christine.cochran@commoditymkts.org or via phone at (202) 842-0400 – ext. 101.  Thank you in anticipation of 
your attention to these comments.  
 
Regards, 

 
 
Christine M. Cochran 
President 
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April 26, 2010 
 
Via Electronic Mail and Standard Post 
David Stawick, Secretary 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, NW 
Washington, DC 20581 
 
Re:  Federal Speculative Position Limits for Referenced Energy Contracts and Associated 

Regulations 
 
Dear Mr. Stawick: 
 
The Commodity Markets Council (CMC) submits these comments on the Commodity Futures Trading 
Commission (CFTC or the Commission) proposal to implement speculative position limits for futures and 
option contracts for referenced energy contracts.  In light of the ongoing legislative debate, CMC 
encourages the Commission to not adopt the proposed rules.  
 
CMC is a trade association that represents commodity futures exchanges, regional boards of trade, and 
numerous industry counterparts including domestic and multinational commodity merchandisers, 
processors, millers, refiners, commercial and merchant energy companies, precious and base metal 
trading firms, and bioenergy producers; US and internationally-based futures commission merchants; food 
and beverage manufacturers; major transportation companies; and financial institutions.   
 
The businesses of all our member firms depend upon the efficient and competitive functioning of the risk 
management products traded on U.S. futures exchanges.  Through the Commission’s diligent oversight 
efforts that have fostered Exchange innovation and technology adoption, we have seen the energy 
markets grow and prosper.  They have become deeper and more liquid, narrowing bid/ask spreads and 
improving hedging effectiveness and price discovery.  Meanwhile, liquidity, technology, clearing quality, 
price and customer service have driven market selection.  All of these developments serve the interests of 
the trade as well as the public. 
 
Since the implementation of the Commodity Futures Modernization Act 2000 (CFMA), the markets have 
faced unprecedented challenges.  Most notably, significant global growth in consumer demand for food, 
energy, and manufactured goods, as well as the growth of commodity investment funds.  The Commission 
through its oversight and enforcement and Exchanges in their role as self-regulatory organizations, have 
successfully worked together to fight fraud, thwart price manipulation and build robust energy markets that 
serve market participants as well as the general public. To ensure market users and the public continue to 
have access to open, competitive, and financially sound futures and options markets, CMC encourages 
the Commission to not adopt the proposed rules.   
 
Since publishing these rules for comment on January 26, 2010, Congress has continued its robust debate 
of the very issues embedded in the Commission’s proposed action.  Given the strong likelihood that 
Congress will soon enact legislation that would render the proposed rules moot, the CMC strongly urges 
that the Commission not adopt the proposed rules. 
 
Should the Commission choose to move forward in its consideration of rules implementing position limits 
in energy markets, CMC members have raised several concerns.  We urge the Commission to take these 
concerns into consideration to the extent final rules are developed. 

 
The recent financial crisis shows there are gaps in the regulatory framework of U.S. financial markets; 
however, the current system empowering exchanges, in conjunction with CFTC oversight, to evaluate and 
set limits should be maintained.  There are some market participants that believe the activities of large 
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speculators in the energy markets were solely to blame for the run-up in commodity prices in 2007 and 
2008.  However, the experience of many of our members and a review of the evidence from numerous 
studies does not support the view that speculation was the sole or even primary reason for price volatility 
in the market.  Instead, many economists conclude that supply and demand fundamentals and other 
macroeconomic factors proved to be the most significant factors driving the markets at that time.   
 
By broadening the range of participants with access to the regulated and transparent U.S. energy 
markets, the CFTC, through its regulation, surveillance and enforcement, has fostered the growth of 
markets whose integrity led to increased liquidity and thus maximized the efficiencies of the market to the 
benefit of consumers and businesses.  The participation of swap dealers and index investors in the energy 
futures markets reflects a change in the character of investment, but the liquidity provided by these new 
types of investors helps lower the price of commodities in the long-run for consumers.  CMC members 
fear the current proposal would arbitrarily restrict hedge exemptions and drive some legitimate market 
participants out of the domestic energy markets.  For example, there is confusion presented by proposed 
Section 151.3 that clearly states firms carrying a hedge exemption cannot speculate in the commodity; 
whereas, the Commission’s description of the proposal suggests the limitation would attach only to those 
firms who have exemptions granted by the Commission for purposes of hedging financial, not physical 
risks.  Restricted hedge exemptions could also edge out market-makers from the exchange cleared OTC 
swap market.  Like any reduction in participation, we are concerned that this impact could widen bid/ask 
spreads and ultimately increase costs for commercial enterprises and consumers.  
 
Exchanges and the Commission have developed an expertise in maintaining orderly markets, including 
setting appropriate reportable levels, position limits and accountability levels relative to energy 
commodities.  This system provides the flexibility necessary to prevent excessive speculation while 
preserving transparent and liquid markets.  Some observers may argue the proposed limits are large 
enough to accommodate most trading.  The current proposal, however, would aggregate positions under 
the supervision of different controllers and CMC is concerned that by aggregating such positions, the 
Commission could inadvertently depress volume and unintentionally constrain markets when they need 
liquidity most.   
 
Finally, action by the Commission on the proposed rules could create strong incentives for regulatory 
arbitrage, hinder the performance of regulated markets, and undermine CFTC surveillance efforts.  Acting 
prematurely or not in concert with other regulators could harm market participants and the public.  
Additional regulatory requirements imposed on the US energy markets currently under the Commission’s 
jurisdiction but not on OTC markets or foreign markets could push market participants onto less 
transparent markets outside the jurisdiction of the CFTC.  We encourage the Commission to take a 
comprehensive and coordinated approach that will deter regulatory arbitrage and ensure trading venue 
options and competitive pricing. 
 
We believe that U.S. markets can continue to serve as global benchmarks and support the Commission’s 
mission to protect market users and the public from fraud, manipulation and abusive practices.  At this 
time and in the interest of the markets and the public, CMC encourages the Commission to not adopt the 
proposed rules as currently drafted and instead await clearer legislative guidance from Congress. 
 
Regards, 
 

 
 
CHRISTINE M. COCHRAN 
President 
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December 14, 2010  
   
David Stawick 
Secretary 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, NW 
Washington, DC 20581 
  

RE:  Speculative Position Limits Pre-Rulemaking Comments  
  
Dear Mr. Stawick:  
  
The Commodity Markets Council (“CMC”) appreciates the opportunity to submit the following comments for 
consideration by the Commodity Futures Trading Commission (“CFTC” or “Commission”) in advance of its 
planned rulemaking on position limits for certain contracts in exempt and agricultural commodities.   
 
CMC is a trade association bringing together exchanges and their industry counterparts.  The activities of our 
members represent the complete spectrum of commercial users of all futures markets including energy and 
agriculture.  Specifically, our industry member firms are regular users of the Chicago Board of Trade, Chicago 
Mercantile Exchange, ICE Futures US, Kansas City Board of Trade, Minneapolis Grain Exchange and the New 
York Mercantile Exchange.  CMC is uniquely positioned to provide the consensus views of commercial and end 
users of derivatives.  Our comments represent the collective view of CMC members.  
 
The businesses of all our member firms depend upon the efficient and competitive functioning of the risk 
management products traded on U.S. futures exchanges.  Through the Commission’s diligent oversight efforts 
that have fostered Exchange innovation and technology adoption, we have seen the commodity markets grow 
and prosper.  They have become deeper and more liquid, narrowing bid/ask spreads and improving hedging 
effectiveness and price discovery.  Meanwhile, liquidity, technology, clearing quality, price and customer service 
have driven market selection.  All of these developments serve the interests of the trade as well as the public. 
 
CMC supports the concept of position limits, whether set by an exchange or the CFTC, but only where such 
limits are necessary to prevent or diminish price distortions resulting from excessive speculation.  In that 
circumstance, the price discovery and risk management functions of the market are disrupted and public 
confidence is undercut.    
  
CMC does not believe speculation is synonymous with manipulation or is it an inappropriate practice.  As the 
Commission appreciates, speculation is essential.  It provides liquidity and ensures the price discovery and risk 
management functions of the market are achieved.   
 
The CEA, as amended by the Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank”), 
makes clear, the Commission’s authority to set position limits is designed not to restrict speculation, but to 
prevent “unwarranted and unreasonable fluctuations resulting from excessive speculation…”. 
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Moreover, the statute mandates that before position limits are imposed, the Commission must find (1) that there 
has been “excessive speculation” and (2) that the excessive speculation has resulted in “unwarranted and 
unreasonable price fluctuations.”  CEA, Section 4a(a)(1)1.  Even the new subsection 4(a)(2) confirms that any 
position limits set thereunder must be established “[i]n accordance to the standards set forth in paragraph 1 of 
this subsection.”   
 
CMC believes Congress authorized the Commission to set position limits only in the limited circumstances 
where excessive speculation has resulted in unwarranted price fluctuations.  The statue does not grant a general 
authority to set position limits. 
 
There are some market participants that believe the activities of large speculators were solely to blame for the 
run-up in commodity prices in 2007 and 2008.  However, the experience of many of our members and a review 
of the empirical evidence does not support the view that speculation was the sole or even primary reason for 
price volatility in the market.  Instead, most economists conclude that supply and demand fundamentals and 
other macroeconomic factors proved to be the most significant factors driving the markets at that time.   
 
For example, the CFTC’s study following the 2008 rise in oil prices concluded the price movements were the 
result of normal supply and demand factors.  See, CFTC Interagency Task Force On Commodity Markets, 
Interim Report On Crude Oil at 3-4 (July 22, 2008).  The Government Accountability Office in 2009 reviewed 
most of the empirical and anecdotal studies on “speculative trading” and reached the same conclusion.  See 
GAL-09-285R, Issues Involving the Use of the Futures Markets to Invest in Commodity Indices at 5(30) 2009.  
  
Against this background, CMC urges the Commission to conduct a thorough empirical analysis of pricing and 
market data before it imposes any position limits on futures, options or swaps contracts in exempt or agricultural 
commodities.  CMC agrees with the commentary filed by CME Group that this is a subject best left to futures 
exchanges to address through existing market surveillance programs on a contract by contract basis.  Exchanges 
and the Commission have developed an expertise in maintaining orderly markets, including setting appropriate 
reportable levels, position limits and accountability levels relative to energy, metal and agricultural markets.  
This system provides the flexibility necessary to prevent excessive speculation while preserving transparent and 
liquid markets.   
 
CMC believes this flexible regulatory approach is a more effective way to address potentially manipulative and 
disruptive positions.  Indeed, the failure of any empirical studies to identify unwarranted price fluctuations due to 
excessive speculation suggests these programs have been successful in promoting market stability and avoiding 
unwarranted disruptions.  Imposing artificial position limits in this context could harm market liquidity.  
  
If the Commission makes the necessary findings supported by demonstrable evidentiary data, CMC would 
nonetheless urge the Commission to proceed cautiously and judiciously in setting limits for given futures, 
options or swaps.   
 
The new Dodd-Frank amendments contain various and somewhat confusing timing requirements for the exercise 
of the Commission’s authority in this area, but they all vest the Commission with discretion, premised upon the 
necessary findings, to establish limits “as appropriate.”  Thus, the Act contains an element of flexibility so that 
the Commission need not act until it deems that position limits in a given area are “appropriate.”  
 
 

                                                 
1 The Commission also must publish the required finding and information in support of establishing such position limits in 
any notice of proposed rulemaking in order to comply with the requirements of the Administrative Procedure Act.  Absent 
such a finding and supporting information, the public’s ability to comment on the proposal is compromised because it lacks 
an understanding of the Commission’s reasoning.  (See, e.g.  Am. Med. Assoc. v. Reno, 57 F 3rd 1129, 1132, D.C. Cir. 
1995)  
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Additionally, Section 4a(a)(2)(C) mandates the Commission act to avoid shifting the price discovery function to 
foreign boards of trade (FBOTs).  We believe Congress was concerned unnecessary restrictions on trading 
positions threaten to reduce liquidity and adversely affect the hedging and price discovery functions of the U.S. 
commodity markets.  Moreover, the Financial Services Authority recently announced its decision to not impose 
speculative position limits.   
  
Under the CEA, as amended by Dodd-Frank, the Commission also has been granted broad exemptive authority 
from any position limit rule.  The CMC urges the Commission to use its exemptive authority to permit market 
participants to use futures, options and swaps contracts to manage the risks they face in their particular 
enterprises.  Given the inter-connectiveness and correlation between various markets, many entities use the 
commodities markets to hedge risks in other markets as well as in physical commodities.  CMC recommends the 
Commission use its exemptive authority to take account of these factors.   
  
The CMC thanks the Commission for the opportunity to present its views on this most important subject.  If you 
have any questions or would like to discuss further, please do not hesitate to contact me via email at 
christine.cochran@commoditymkts.org or via phone at (202) 842-0400 – ext. 101.  Thank you in anticipation of 
your attention to these comments.  
 
Regards, 

 
 
Christine M. Cochran 
President 
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March 28, 2011 
 
Via Online Submission 
 
Mr. David A. Stawick 
Secretary of the Commission 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, N.W. 
Washington, DC  20581 
 

RE: Position Limits for Derivatives; Proposed Rule 76 FR 4752 
 
Dear Mr. Stawick: 
 
The Commodity Markets Council (“CMC”) appreciates the opportunity to submit the following 
comments for consideration by the Commodity Futures Trading Commission (“CFTC” or “Commission”) 
on its Notice of Proposed Rulemaking entitled “Position Limits for Derivatives” which would impose 
speculative position limits on certain contracts in agricultural and exempt commodities. 
 
CMC is a trade association bringing together exchanges and their industry counterparts.  The activities 
of our members represent the complete spectrum of commercial and other users of all futures markets 
including energy and agriculture.  Specifically, our industry member firms are regular users of the 
Chicago Board of Trade, Chicago Mercantile Exchange, ICE Futures US, Kansas City Board of Trade, 
Minneapolis Grain Exchange, Inc. and the New York Mercantile Exchange.   CMC is uniquely positioned 
to provide the consensus views of commercial and end users of derivatives.  Our comments represent 
the collective view of CMC members. 
 
The businesses of all our member firms depend upon the efficient and competitive functioning of the 
risk management products traded on U.S. futures exchanges.  Through the Commission’s diligent 
oversight efforts that have fostered Exchange innovation and technology adoption, we have seen the 
commodity markets grow and prosper.  They have become deeper and more liquid, narrowing bid/ask 
spreads and improving hedging effectiveness and price discovery.  Meanwhile, liquidity, technology, 
clearing quality, price and customer service have driven market selection.  All of these developments 
serve the interests of the trade as well as the public. 
 
After reviewing the Proposed Rule, we are deeply concerned that if it is adopted as currently drafted, 
market liquidity will be lost. As CMC observed in its December 14, 2010 Pre-Rulemaking Comment 
Letter on Speculative Position Limits, the CMC and its members generally support the use of position 
limits, but only where necessary.  Speculation by itself is not manipulation, nor is it an inappropriate 
practice.  Indeed, it is an essential component of any futures market, providing the liquidity necessary 
to ensure the price discovery and risk management functions are achieved.  Congress has recognized 
speculators serve the public interest by assuming risks and providing necessary market liquidity.  
Commodity Exchange Act (“CEA”), Section 3(a).  Imposing unnecessary constraints on speculation 
through ill-conceived and unauthorized position limits can only damage futures markets and harm their 
participants. For the reasons articulated below, we urge the Commission to reconsider its proposal. 
 
1. The Proposed Position Limits are Inconsistent with the CEA 

 
As amended by the Wall Street Reform and Consumer Protection Act (“Dodd-Frank”), Section 4a of the 
CEA requires that before position limits are imposed by the Commission, it must find (1) that there has 
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been “excessive speculation”, and (2) that the excessive speculation has resulted in “unwarranted and 
unreasonable price fluctuations.” CEA, Section 4a(a)(1).  New subsection 4(a)(2) confirms that positions 
limits set thereunder must be established “[i]n accordance to the standards [i.e., the “necessary” 
findings] set forth in paragraph 1 of this subsection.”  Notwithstanding the Commission’s statement 
that it can impose position limits “…based on its reasonable judgment that such limits are necessary,” 
the CEA is expressly to the contrary.  76 Fed. Reg. 4752, 4754 (Jan. 26, 2011).  (emphasis supplied).  
The Commission’s “reasonable judgment” is a far cry from the statutorily mandated finding that such 
limits are necessary to prevent “excessive speculation” that has resulted in “unwarranted and 
unreasonable price fluctuations.” 
 
It is no disappointing that the Commission has eschewed making the prescribed finding; there is simply 
no credible evidence that would support it.  None of the empirical studies, whether conducted by 
private sector organizations, academic groups or government agencies have been able to identify any 
connection between “excessive speculation” and price volatility.   
 
The imposition of unnecessary constraints on legitimate speculative trading will only deprive the 
market of essential liquidity with resulting harm to the U.S. futures markets and their participants in 
the form of increased bid/offer spreads and reduced opportunities for risk management.  Price 
volatility may actually increase. 
 
Moreover, CMC believes legitimate concerns over potential harm from “excessive speculation” are 
better dealt with by exchanges through existing market surveillance programs on a contract by 
contract basis.  As we have repeatedly stated, exchanges, in coordination with the CFTC, have 
developed an expertise in maintaining orderly markets, including setting appropriate reporting levels, 
position limits and accountability levels relative to energy, metals and agricultural markets.  This 
system provides the flexibility necessary to prevent market-disrupting speculation while preserving 
transparent and liquid markets. 
 
2. The CFTC Position Limit Scheme Is Not “Appropriate” 

 
Aside from failing to satisfy the statutory requisite for imposing position limits of any sort, the CFTC’s 
position limit scheme is not “appropriate”, as required by the CEA,  in its sequencing and in a number 
of its key provisions (e.g. types of limits, aggregation rules, and exemption limitations.) 
 
With regard to sequencing, the Commission proposes to set position limits in two phases; first with 
respect to spot-month limits at levels currently set by DCMs based on deliverable supply, and, much 
later, with respect to non-spot month limits after it has obtained sufficient position data on physical 
commodity swaps. 
 
Clearly, this is an approach with the potential to disrupt markets.  The present lack of swaps position 
data, the stated reason for delaying non-spot month limits, applies with equal force to the spot-month 
limits.  The imposition of any position limit regime depends on presently unavailable data from the 
swaps market.  Commissioner Jill Sommers has correctly recognized that absent this missing data, the 
spot-month limits are unenforceable.  The CMC urges the Commission to defer imposition of any new 
position limits until it has received and thoroughly analyzed the swaps market positional data, and 
provided that analysis – and where possible, aggregate data – to the public for market participants to 
digest and understand. 
 
Also, the proposed limits are not “appropriate” because the Commission has failed to consider all the 
factors the CEA requires it to examine prior to determining what limits, if any, are “appropriate.”  For 
example, new Section 4a(a)(3) identifies four objectives the Commission should, to the “maximum 
extent practicable”, seek to achieve in setting limits.  They include eliminating excessive speculation, 
preventing market manipulation, squeezes and corners, ensuring sufficient market liquidity for bona 
fide hedges and not disrupting the price discovery function of the market.  The Commission’s proposal 
addresses only one of these: excessive speculation. 
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Contrary to the requirements of Section 4a(a)(2)(C), the proposal fails to address the potential that the 
limits may shift the price discovery function to FBOTs. The result is a position limit scheme that fails to 
satisfy the mandated statutory process for imposing limits. 
 
Some aspects of the limits proposal may even promote price distortions.  One example of this is found 
in the proposed conditional spot-month limit.  A trader can hold up to five times the spot-month limit 
for cash settlement contracts so long as the trader does not hold any physically delivered contracts in 
the same commodity. Proposed Regulation 151.4(a)(2).  This provision will result in the draining of 
liquidity from the physically delivered market - liquidity that is critical to the underlying commodity.  
Absent such liquidity, that market becomes susceptible to sudden price fluctuations, the very ill the 
CEA, and presumably the Commission, seeks to prevent. 
 
Another example of an inappropriate position limit regulation is the proposed class limits rule.  
Although the Commission’s proposed aggregation rules limits would apply to all futures, options and 
swaps contracts based on the same underlying commodity and would allow netting of positions against 
economically equivalent swaps, the class limits proposal would not.  This distorts economic reality and 
leads to absurd results. Holding a trader accountable for a position limits violation when his or her net 
position could amount to as little as one contract is hardly designed to advance market integrity, 
liquidity or stability.  
 
Moreover, the Commission’s purported justification for class limits (preventing concentration of market 
power in any one submarket) finds no support in the language of the CEA.  Congress never mentions 
“submarket concentration” as a basis for position limits. 
 
The Commission also requested comment on whether the current position limit levels should be 
retained for certain agricultural commodities, including soybean, corn, wheat, rice, oats, and other 
contracts traded on the Chicago Board of Trade (”CBOT”). The Commission has proposed to retain the 
current limits, subject to adjusting the single-month limit to the current all-months-combined limit, 
rather than increasing the limits consistent with the formula for other commodities.  
 
In April 2010, CBOT petitioned the Commission to increase the limits in certain contracts based on the 
open interest formula the Commission has used to establish limits in these contracts since 1992 – the 
same open interest formula it now proposes to apply to other commodities contracts. The Commission 
has not yet acted on that petition and its current proposal has offered no justification as to why limits 
for certain agricultural commodities should be subject to a more restrictive standard than other 
commodities and remain at levels established based upon open interest in 2004, despite the 
considerable growth in these markets since that time. 
 
CMC believes that increasing the limits will improve liquidity in these growing markets and enhance the 
hedging efficiency of the contracts. Therefore, to the extent the Commission finds the imposition of 
limits necessary and appropriate, we urge the Commission to apply the same formula that it applies to 
other commodity contracts. Failing to appropriately adjust these limits to reflect market realities will 
undermine liquidity and impair the performance of contracts which serve as critical hedging vehicles 
and global pricing benchmarks. 
 
CMC also urges the Commission to maintain position limit parity across the three wheat markets. 
Disparate limits for the three wheat contracts could significantly impair a market’s ability to compete 
for speculative interest critical to the liquidity requirements necessary to maximize contract utility for 
commercial market hedgers. Moreover, different limits for the same type (but not necessarily variety) 
of commodity could dramatically impact the growth or potential for risk mitigating strategies between 
the contract markets. 
 
3. The Commission’s Aggregation Policy is Flawed 

 
The Commission’s current aggregation policy, set forth in Part 150, as well as its proposed policy, 
requires a trader to aggregate positions in accounts in which he or she owns or controls 10 percent or 
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more of the ownership or equity interest.  Part 150.3(a)(4) permits disaggregation by “eligible entities” 
like CPOs, CTAs, mutual funds, bank and insurance companies where their positions are held in 
separate accounts of independent account controllers.  This makes sense because where the account 
management is independent, there can be no trading in concert or common effort to affect prices in 
the same way. 
 
The Commission now seeks to eliminate this long standing exemption that it has found to be effective.  
Its only justification for this change in the historical rule is that it “may not be appropriate.”  Such a 
flimsy rationale does not satisfy Supreme Court precedent for agency changes that rescind established 
rules.  Such changes will be allowed to stand only if the agency has conducted a “[r]easoned analysis 
beyond that which may be required when an agency does not act in the first instance.”  Motor Vehicle 
Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto., 463 U.S. 29, 41-42 (1983); W. States Petroleum Ass’n 
v. EPA, 87 F3d 280, 284 (9th Cir. 1996). 
 
The Commission offers no supporting evidence for departure from the prior rule.  Its suggestion that 
the change will not affect many traders is beside the point.  The only relevant inquiry is how the 
change affects the markets and their participants.  On this, the Commission is silent.  It has completely 
failed to satisfy the “reasoned analysis” requirement for such a change and thus under Motor Vehicle 
Mfrs. has been inconsistent with the Administrative Procedure Act. 
 
The Commission’s new aggregation exemption for non-financial entities fares no better.  No basis for 
limiting the exemption to such entities is offered.  The observation that aggregation would be 
inappropriate where “operating companies have complete trading and management independence…” 
applies with equal force to both financial and non-financial operating entities.  Thus, without any 
reasonable basis to treat one class of companies different from another similarly situated class of 
companies, the rule is arbitrary and must fall.  Independent Petroleum Ass’n of America v. Babbitt, 92 
F3d 1248 (D.C. Cir. 1996). 
 
The current CEA regulations deem all positions in accounts for which any trader has a financial interest 
(10 percent or greater) or otherwise controls or directs trading to belong to that trader. An exception, 
however, is provided for certain traders who have no knowledge of, or control over, the positions of 
affiliates, nor direct, day-to-day supervisory authority or control over their trading 
decisions. Significantly, this exception is self-executing subject only to a call by the CFTC for more 
information. 
 
Under the Proposed Rule, any entity holding accounts in which it directly or indirectly has a 10 percent 
or greater ownership or equity interest must aggregate the positions in such accounts. The Proposed 
Rule provides a limited exemption from the aggregation requirement for “owned non-financial 
entities” that are independently controlled and managed. Unlike current requirements, however, this 
exception is not self-executing. Rather it would be effective only after the CFTC has approved the 
application. Moreover, the Proposed Rule would require entities seeking an exemption from the 
aggregation requirement to demonstrate in a very detailed application that the owned non-financial 
entities are independently controlled and managed.  
 
CMC believes that requests for exemptions from the aggregation requirement should be effective when 
filed because persons and entities filing applications for such exemptions have adequate incentives to 
do so truthfully and in good faith due to provisions in the CEA that sanction false statements in 
applications filed under the Act. In particular, CMC believes that civil and criminal liability for filing 
false reports with the CFTC provide a substantial deterrent to filing inaccurate exemption 
requests. Moreover, after the CFTC has reviewed an exemption request, it retains the authority to deny 
the request and to require the market participant to aggregate immediately and unwind any positions 
in excess of the applicable position limit in a reasonable period of time.   
 
Elsewhere in the Proposed Rule, the Commission provides for a “good faith” exemption from position 
limits for bona fide hedging transactions and for positions established prior to the effective date of 
Proposed Rule. We believe that the same logic should apply to those who apply in good faith for an 
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exemption from the aggregation requirement even if the Commission subsequently determines that 
such applicants are not eligible for such an exemption.   
 
Failure to make exemption requests conditionally effective upon filing may substantially limit the 
ability of many integrated commodity market participants to operate effectively while their 
applications are pending because they will be required to aggregate positions during the interim. In 
addition, the Commission should not require market participants to make a detailed showing of 
independent management and control in an exemption application. Instead, the Commission should 
permit market participants to make a more limited showing with an obligation to supplement the 
application upon request. 
 
The Commission’s “identical trading strategies” proposal, Reg. 151.7(d), suffers from the same 
infirmity.  No definition of what constitutes an “identical trading strategy” is provided.  The 
Commission gives as an example a trader who seeks a “large long-only position in a given commodity 
through specific positions in multiple pools” such as “passively managed index funds.”  These are the 
same “index funds” that the Commission determined did not cause commodity price fluctuations.  See 
CFTC Staff Report on Commodity Swaps Dealers and Index Traders (Sept. 2008) at 27-30.  Thus, without 
any apparent basis for the rule, commodity index fund traders will be constrained in their risk 
management opportunities and valuable market liquidity will be denied.  
 
4. The Bona Fide Hedging Exemption Is Too Narrow and Is Counterproductive 
 
Limiting the bona fide hedging exemption to positions that are a substitute for a position in the 
physical market is far too narrow and will result in driving essential liquidity from the market without 
any corresponding benefit.  The Commission was granted broad exemption authority in Dodd-Frank.  
CEA, Section 4a(a)(7).  It should exercise this authority to extend the hedging exemption to market 
participants who use futures, options and swaps, not for speculative purposes, but to hedge risks in 
their own businesses.  Broadening the exemption’s scope in this way is entirely consistent with the goal 
of eliminating excessive speculation.  Indeed, limiting the exemption as the Commission has proposed 
will force the excluded participants to either speculate on price risks by not hedging or hedge through 
transactions beyond the CFTC’s regulatory authority.  In either case, costs to the ultimate consumers 
will likely increase and markets will be deprived of essential liquidity. As such, the CMC urges the 
Commission to broaden the definition of the bona fide hedging exemption to accommodate non-
speculative legitimate commercial hedging transactions. 
 
Proposed Rules 151.5 and 151.10 require any market participant with a position that exceeds the 
applicable position limits to file with the CFTC before 9:00 a.m. on the following business day 
numerous items of information regarding the trader’s cash market and derivative portfolios.  This 
contrasts with the current practice of allowing traders to apply for hedge exemptions in advance of 
exceeding position limits.  By eliminating the ability of market participants to apply for a hedge 
exemption in advance, the Proposed Rules will make it more difficult for market participants to plan 
ahead to meet their future hedging needs.  Moreover, CMC believes that imposing a daily reporting 
requirement will be extremely burdensome for many market participants, and we respectfully submit 
that the Commission has underestimated the economic and operational burdens associated with the 
Proposed Rule and, more importantly, has not demonstrated that such costs would be justified by any 
corresponding benefits to the integrity, liquidity, or competitiveness of the U.S. derivatives markets. 
 
Aside from the operational difficulties involved in assembling, synthesizing, and reporting such data on 
a daily basis, the requirement to apply for an exemption after, rather than in advance of, exceeding a 
position limit would complicate the efforts of market participants to accommodate both their short-
term and long-term hedging needs.  If the Commission decides not to provide an avenue for seeking an 
exemption prior to exceeding a position limit, CMC recommends that the Commission only require 
market participants with a position that exceeds the applicable position limits to file with the CFTC 
when they first exceed the position limit, and then to provide reports on a monthly, rather than daily, 
basis. 
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An initial, then monthly, reporting process would be considerably less burdensome for market 
participants, and would provide the CFTC with substantially the same information on exempt hedge 
positions.  Such a reporting procedure also would be consistent with current hedge exemption 
procedures used by the Commission and the exchanges in Part 19 of the Commission’s rules for series 
’04 reports, which do not require market participants to report their positions on a daily basis.  

 
5. A Final Thought 

 
The CMC appreciates the hard work and effort the Commission and its staff have put into the drafting 
of proposed rules under the mandates of Dodd-Frank.  Nonetheless, those impacted by the proposals 
are entitled to receive a clearly articulated basis in law and evidence for proposed rules.  Absent that, 
meaningful comment on them is impossible.  Regrettably, the position limits proposals, whether from 
haste or other reasons, have provided market participants and consumers only vague and incomplete 
rationales for their adoption.  Absent the finding that speculative position limits are necessary, CMC 
urges the Commission to reconsider its proposal. If the Commission moves forward with a proposal, we 
urge the CFTC to withhold implementing position limits until sufficient swaps market data is available 
and fully understood so the Commission can provide the detailed basis in law and evidence for its 
proposal.  
 
The CMC thanks the Commission for the opportunity to present its views on this most important 
subject. If you have any questions or would like to discuss further, please do not hesitate to contact 
me via email at christine.cochran@commoditymkts.org or via phone at (202) 842-0400 – ext. 101. Thank 
you in anticipation of your attention to these comments. 
 
Regards, 
 

 
 
Christine Cochran 
President 

mailto:christine.cochran@commoditymkts.org
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David A. Stawick 

Secretary of the Commission 

Commodity Futures Trading Commission 

Three Lafayette Centre 

1155 21st Street, NW 

Washington, DC 20581 

 

Re: Position Limits for Derivatives; RIN 3038-AD15 and 3038-AD16 

 

Dear Mr. Stawick: 

 

The undersigned organizations represent thousands of domestic and global businesses 

that rely on the price discovery and risk management functions of the U.S. derivatives markets in 

agriculture, energy, and metal commodities.  We respectfully submit these comments in response 

to the notice of proposed rulemaking issued by the U.S. Commodity Futures Trading 

Commission (“Commission”) to establish position limits for certain derivatives in reliance on 

Section 737 of the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 

(“Dodd-Frank”). 

 

Our members use commodity futures and swaps to manage short- and long-term price 

risks and rely on the price signals that the markets provide in making investment and 

manufacturing decisions.  These markets facilitate the production and growth that is necessary to 

meet a broad range of economic needs for producers and consumers.  We support the shared 

goals of Congress, the Commission, and market participants to bring greater transparency and 

sounder risk management practices to the derivatives markets.  However, we are concerned that 

the Commission’s proposed rules to establish position limits for certain physical commodity 

derivatives would create several negative and unintended consequences: 

  

First, if not appropriately crafted, these proposed rules have the potential to restrict 

legitimate commercial activity and investor participation in U.S. markets, negatively impacting 

their liquidity and price the discovery functions.  We do not oppose a position limits regime that 

is found to be necessary and appropriate to fulfill the Commission’s regulatory mandates.  As 

expressed in greater detail in many of our individual comment submissions and those of other 

end-users and business groups, the proposed bona fide hedge exemptions and aggregation 

requirements are commercially impracticable and would benefit from a more deliberative and 

comprehensive consultation and drafting process to avoid negative impacts on businesses that 

have relied on these markets for decades.    
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Second, even if the CFTC ultimately makes a finding that position limits are necessary, 

Congress directed the CFTC to apply such limits across applicable exchange traded products, 

economically equivalent over-the-counter (OTC) swaps, and look-alike products that trade on 

Foreign Boards of Trade (FBOT).  Without the new swap data reporting facilities required by  

Dodd-Frank in place, the CFTC lacks the information needed to gain a comprehensive view of 

the market for each of these instruments.  Establishing this data should be a prerequisite to 

proposing and instituting any new position limits framework.   

 

Third, the CFTC will be unable to fully coordinate with FBOTs and their regulators until 

the regulatory reform processes in other key jurisdictions is complete.  For example, the 

European Union is months away from adopting final legislation in this area and even further 

from the regulatory implementation phase.  Imposing a rigid position limits framework on U.S. 

markets absent coordination with FBOTs will create both regulatory and price arbitrage 

opportunities, and potentially shift market activity to foreign markets not regulated by the CFTC.  

Again, liquidity in U.S. markets, which is essential for price discovery and effective risk 

management, would be diminished and transparency in the global commodities markets reduced. 

 

Fourth, it is imperative that the Commission conduct an adequate cost-benefit analysis of 

the proposal as required by Commodity Exchange Act Section 15(a).  Again, the EU is in the 

process of conducting an economic impact assessment related to their legislative proposals, 

including a proposal to address commodity market volatility.  Although the Commission’s own 

research has failed to establish the causal link between speculation and volatility, the 

Commission continues to press forward with a rule that will inevitably impose substantial 

compliance costs on end-users.  This will only add to the multitude of other compliance costs 

emanating from Dodd-Frank absent any clear benefit to the marketplace.  

 

Finally, we question the need to prioritize this rulemaking on the same completion 

timeline as the definitional, clearing, and transparency rules that are central to the main goal of 

Dodd-Frank, reducing systemic risk.  Our member companies have been largely supportive of 

reforms in the derivatives markets that will ensure well-functioning, transparent markets with 

appropriate safeguards to protect against market manipulation.   

 

Just as our businesses allocate limited resources, we strongly encourage the Commission 

to focus on implementing rules that are clearly mandated under Dodd-Frank and develop a 

reasonable timeline and supportable basis for imposing position limits.  Only then should the 

Commission proceed in developing a data-driven and comprehensive approach to a position 

limits framework rather than pushing forward now with an uncoordinated and piecemeal 

approach that presents the risks identified above. 
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We appreciate your consideration and would be happy to discuss these concerns further 

with the Commission and staff. 

 

Sincerely, 

 

Commodity Markets Council  

Independent Petroleum Association of America  

Natural Gas Supply Association  

Silver Users Association 

U.S. Chamber of Commerce 

 

 

 

cc:  Chairman Gary Gensler  

Commissioner Michael Dunn  

Commissioner Bart Chilton  

Commissioner Jill Sommers  

Commissioner Scott O’Malia 

Dan Berkowitz, General Counsel  

Steve Sherrod, Acting Deputy Director, Market Surveillance 

Bruce Fekrat, Senior Special Counsel, Office of the Director 
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December 17, 2010  
   
David Stawick 
Secretary 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, NW 
Washington, DC 20581 
  

RE:  75 FR 72816, Public Input for the Study Regarding the Oversight of Existing and Prospective 
Carbon Markets 

 
Dear Mr. Stawick:  
 
The Commodity Markets Council (“CMC”) appreciates the opportunity to submit the following comments for 
consideration by the Commodity Futures Trading Commission (“CFTC” or “Commission”) regarding the 
congressionally mandated study of the oversight of existing and prospective carbon markets as set out in the 
November 23, 2010 Federal Register.   
 
CMC is a trade association bringing together exchanges and their industry counterparts.  The activities of our 
members represent the complete spectrum of commercial users of all futures markets including energy and 
agriculture.  Specifically, our industry member firms are regular users of the Chicago Board of Trade, Chicago 
Mercantile Exchange, ICE Futures US, Kansas City Board of Trade, Minneapolis Grain Exchange and the New 
York Mercantile Exchange.  CMC is uniquely positioned to provide the consensus views of commercial and end 
users of derivatives.  Our comments represent the collective view of CMC members.  
 
The businesses of all our member firms depend upon the efficient and competitive functioning of the risk 
management products traded on U.S. futures exchanges.  Through the Commission’s diligent oversight efforts 
fostering Exchange innovation and technology adoption, we have seen the commodity markets grow and prosper.  
Carbon markets offer similar opportunities for growth and innovation.  Moving forward, we see trading 
greenhouse gas allowances as part of a market participant’s overall energy portfolio – with the products trading 
much the same way energy products trade today.  As such, we believe the CFTC is well-positioned to draw on its 
experience to regulate the carbon market.   
 
The CMC’s select responses to the specific questions asked in the Federal Register are as follows: 
 
2. What are the basic economic features that might be incorporated in a carbon market that would have an effect 
on market oversight provisions—e.g., the basic characteristics of allowances, frequency of allocations and 
compliance obligations, banking of allowances, borrowing of allowances, cost containment mechanisms, etc.?    
 
RESPONSE:  There are several critical aspects to well-functioning carbon markets.  Any structure must 
have well established clear rules for the approval and issuance of offset credits eligible in the United 
States.  There must also be a timely process for approval to accompany these rules.  The U.S. allowance 
and offset credit market should ideally be fungible with the existing global market and therefore the U.S. 
registry must be linked to other international registries issuing and housing credits.  The unique nature of 
global carbon markets may require novel approaches to addressing liquidity considerations.  It may be 
appropriate to consider the establishment of a central carbon bank holding a defined reserve of permits 
for use in strictly defined circumstances. 
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3. Do the regulatory objectives differ with respect to the oversight of spot market trading of carbon allowances 
compared to the oversight of derivatives market trading in these instruments? If so, explain further.   
 
RESPONSE:   No.  
 
4. Are additional statutory provisions necessary to achieve the desired regulatory objectives for carbon markets 
beyond those provided in the Commodity Exchange Act, as amended by the Dodd-Frank Act, or other federal 
acts that may be applicable to the trading of carbon allowances?    
 
RESPONSE:   Only to the extent the previously described issues in Question 2 would require statutory 
changes. 
 
5. What regulatory methods or tools would be appropriate to achieve the desired regulatory objectives? 
 
RESPONSE:   The current tools embedded in the Commodity Exchange Act should be sufficient. 
 
6. What types of data or information should be required of market participants in order to allow adequate 
oversight of a carbon market? Should reporting requirements differ for separate types of market participants? 
 
RESPONSE:   Compliance participants in the market should be subject to public reporting of measured 
emissions each year, allocation of free permits from the issuing body and expected emission reduction 
targets.  Financial investors should be subject to normal regulatory disclosures.  
  
7. To what extent is it desirable or not desirable to have a unified regulatory oversight program that would 
oversee activity in both the secondary carbon market and in the derivatives markets?   
 
RESPONSE:   It is extremely desirable to have a unified body in order to avoid conflicting or unclear 
regulatory overlap.  
  
8. To what extent, if any, and how should a U.S. regulatory program interact with the regulatory programs of 
carbon markets in foreign jurisdictions?   
 
RESPONSE:   Global carbon markets tend to be guided by the decisions of governments about the 
quantity and quality of eligible offsets.  In the short term, it seems the United States or market sponsors 
need to make similar decisions, as well as what off-shore offsets will qualify.  All this speaks to the 
previously mentioned need to link U.S. registries with other international registries, creating a fungible 
commodity.  Longer term, the U.S. market should be part of a global market of shared allowances and 
regulatory structures should engage internationally, as necessary and appropriate. 
 
The CMC thanks the Commission for the opportunity to present its views on this most important subject.  If you 
have any questions or would like to discuss further, please do not hesitate to contact me via email at 
christine.cochran@commoditymkts.org or via phone at (202) 842-0400 – ext. 101.  Thank you in anticipation of 
your attention to these comments.  
 
Regards, 

 
 
Christine M. Cochran 
President 
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Oversight is central to new US carbon markets                                                                                                           
By Christine Cochran, President of the Commodity Markets Council

Guest Commentary

  Exchange innovation and technology adoption are the 

hallmark achievements for the futures industry in the last 

decade. Carbon markets offer similar opportunities for 

growth and innovation with proper oversight by the Com-

modity Futures Trading Commission (CFTC).

As development of these markets moves forward, we see 

trading greenhouse gas allowances as part of a market 

participant’s overall energy portfolio – with the products 

trading much the same way energy products trade today. As 

such, we believe the CFTC is well-positioned to draw on its 

experience to regulate the carbon market.  

Legislation to create a federal cap-and-trade system failed 

to garner enough support in the Senate last year, and is 

unlikely to be considered in the coming years, since there 

is even less support for such a bill in the new Congress. 

But carbon markets are still alive regionally in the US in the 

northeast and California.

Next week as the CFTC weighs questions of how best to 

design domestic carbon markets, it is joining with the US 

Department of Agriculture (USDA) Economic Research Ser-

vice and the Farm Foundation to host a two-day workshop, 

Carbon Market Design: Issues and Opportunities, focused 

on a frank discussion of the lessons learned from existing 

markets.  

As policymakers probe the issues facing the establish-

ment of effi cient markets for carbon markets, many aspects 

need to be considered. First, it is fundamental for any struc-

ture to have well established clear rules for the approval and 

issuance of offset credits eligible in the United States. There 

must also be a timely process for approval to accompany 

these rules.  

The US allowance and offset credit market would ideally 

be fungible with the existing global market and therefore the 

US registry must be linked to other international registries 

issuing and housing credits. Global carbon markets tend 

to be guided by the decisions of governments about the 

quantity and quality of eligible offsets. In the short term, 

the United States or market sponsors need to make similar 

decisions, as well as what off-shore offsets will qualify.  

All this speaks to the previously mentioned need to link 

US registries with other international registries, creating a 

fungible commodity. Longer term, the US market should be 

part of a global market of shared allowances and regulatory 

structures should engage internationally, as necessary and 

appropriate.

The unique nature of global carbon markets may require 

policymakers and the industry to consider novel approaches 

to addressing liquidity considerations. It would also be ap-

propriate to consider the establishment of a central carbon 

bank holding a defi ned reserve of permits for use in strictly 

defi ned circumstances. 

The instrument innovation commodity markets have 

experienced should not be precluded from carbon markets. 

Instead, it should be encouraged. There should be oppor-

tunities for the trading of contracts on designated contract 

markets, but also allowance for instances when customized 

transactions are necessary. As these markets mature and 

develop, centralized clearing must be encouraged. With the 

creation of new carbon markets, in the United States and 

elsewhere, not only will an excellent market opportunity for 

traders arise, but also for the companies that offer services 

and technology to trading desks.  

When determining the appropriate role of regulatory 

agencies, the CFTC, USDA and the Environmental Protec-

tion Agency (EPA) must work together. The expertise of the 

commission in regulating commodity markets makes it the 

apt overseer of these markets as well. Moreover, the inclu-

sion of greenhouse gas allowances and offset credits in the 

CFTC’s jurisdiction creates a unifi ed regulatory body over 

commodity derivatives and prevents confl icting or unclear 

regulatory overlap.    

It is also appropriate for USDA to play a signifi cant role by 

focusing on greenhouse gas offset protocol development 

and implementation for relevant offset projects such as 

forestry projects. The EPA, through its successful Acid Rain 

Clean Air Markets program, has the expertise, infrastruc-

ture, and track record to oversee the issuance of emission 

allowances and compliance with emission reduction goals.  

With proper oversight and structure, including linkage to 

international registries, carbon markets can offer increased 

opportunities not only for commercial fi rms and exchanges, 

but all the companies offering services and technology to 

trading desks. 



 
VIA ON-LINE SUBMISSION 

 

David Stawick 

Secretary of the Commission 

Commodity Futures Trading Commission 

Three Lafayette Centre 

1155 21st Street, NW 

Washington, DC  20581 

 

February 7, 2011 

 

Re:  Swap Data Recordkeeping and Reporting Requirements (RIN 3038-AD19); Real-Time 

Reporting of Swap Transaction Data (RIN 3038-AD08) 

 

Dear Mr. Stawick:  

 

The Commodity Markets Council (“CMC”) appreciates the opportunity to comment on two Commodity 

Futures Trading Commission (the “CFTC” or “Commission”) proposed rulemakings regarding Swap 

Data Recordkeeping and Reporting Requirements
1
 (the “Regulatory Reporting Release”) and Real-Time 

Reporting of Swap Transactions
2
 (the “Real-Time Public Reporting Release”).  

 

CMC is a trade association bringing together commodity exchanges with their industry counterparts.  The 

activities of our members represent the complete spectrum of commercial users of all futures markets 

including agriculture.  Specifically, our industry member firms are regular users of the Chicago Board of 

Trade, Chicago Mercantile Exchange, ICE Futures US, Kansas City Board of Trade, Minneapolis Grain 

Exchange, and New York Mercantile Exchange.  CMC is uniquely positioned to provide the consensus 

views of commercial end-users of swaps and derivatives exchanges. Our comments below represent the 

collective view of the CMC’s members. 

 

For the last decade, the regulatory philosophy at the CFTC has shifted from prescriptive regulations to 

core principles so as to provide futures exchanges with the flexibility needed to offer effective products 

and services to their customers to compete domestically and globally with other exchanges. As a result, 

the industry has prospered and evolved. Nevertheless, CMC continues to recognize the need for 

meaningful regulation that maintains market integrity and the trust of the trading public. CMC believes 

the best-structured regulation must strike a balance by also promoting greater market efficiency and  

 

 

                                                           
1 See 75 FR 76574 (December 8, 2010). 

 

2 See 75 FR 76139 (December 7, 2010). 
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allowing exchanges to provide competitive risk-management tools for users. Based on the collective 

experience of our members, CMC strongly believes the principles-based regulatory approach has proven 

to be effective. 

 

Specifically in the context of swaps data reporting, CMC believes transparency is a critical element of 

robust, liquid and competitive markets. We encourage the Commission to avoid a prescriptive regulatory 

model which would create detailed reporting requirements through duplicative methodologies. Such a 

system would impose significant and unnecessary costs on traders and end-users. 

 

The Commission Should Adopt the Simplest, Most Efficient and Least Costly Available Alternative – 

DCOs Should Act as Warehouses for Cleared Transactions for Regulatory Purposes 

 

The Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (“DFA”) amends the 

Commodity Exchange Act (“Act”) to, among other things, establish a comprehensive regulatory 

framework for the reporting of swap data, including real-time public dissemination of certain transaction 

information.   The DFA directs the Commission to implement a comprehensive system of trade reporting 

and recordkeeping with respect to swap transactions. 

 

CMC believes the CFTC should be focused on choosing the simplest, most efficient and most cost 

effective means available to implement the statutory directive it received from Congress.  To do this, the 

Commission should attempt when it can to utilize existing structures rather than building from scratch.  

With respect to the requirements to make regulatory reports for cleared transactions, CMC believes the 

Commission should reconsider its current approach in favor of leveraging the existing advantages of 

derivatives clearing organizations (“DCOs”) more effectively.   The existing over-the-counter swap 

repositories are better suited to act as regulatory warehouses for the uncleared market where reporting 

infrastructures to comply with the Commission’s do not currently exist. 

 

DCOs are the natural choice to act as repositories for regulatory trade information for cleared 

transactions.  The central purpose of the regulatory reporting requirements is to provide the Commission 

with access to the best audit trail available regarding swaps transaction activity.  For cleared trades, this 

information will obviously be housed in DCOs.  Requiring the industry to establish a redundant set of 

expensive connections with non-DCO swap data repositories (“SDRs”) for the purpose of making 

regulatory reports for cleared trades would be costly, inefficient and unnecessary.  These costs are likely 

to be passed on to end users.  DCOs that clear swap trades will by definition already have connections 

with the execution venues that match trades for clearing purposes.  These connections can be efficiently 

leveraged for reporting purposes as well.  After initial execution, all subsequent reportable information 

regarding a particular swaps transaction emanates from the DCO.  It is more efficient to allow the DCO to 

maintain this information directly rather than require the DCO to make reports to a third party who will 

maintain a duplicate set of records. 

 

CMC’s view is that the Commission should require the initial regulatory report for a cleared trade be sent 

to the DCO that is clearing the trade or to an SDR affiliated with such DCO.  This approach is in 

accordance with the provisions of the DFA and would save the industry unnecessary expenses and 

operational difficulties. 

 

Firms that Trade Only Exchange-Cleared OTC Swaps Should Not be Subject to Costly and Duplicative 

Data Reporting Requirements 

 

CMC calls your attention to the reporting requirements on entities that are to be classified as Swap 

Dealers (“SDs”), yet only trade exchange-cleared over-the-counter (“OTC”) swaps. As stated in a 

previous comment letter sent to the Commission, CMC is concerned the SD designation will add 



unnecessary burdens in the form of expensive and duplicative reporting requirements. CMC recommends 

utilization of the DCOs to fulfill the swap data reporting requirements of firms only participating in 

cleared OTC swaps. CMC is fully supportive of the Commission’s efforts to improve market 

transparency, but believe in this case there is no need to impose costly and unnecessarily duplicative 

reporting requirements to achieve the goal. 

 

The CFTC Must Harmonize Reporting Standards with Other Regulators 

 

The CFTC and the Securities and Exchange Commission (“SEC”) have both proposed complicated rule 

sets regarding swap data reporting applying to the swap transactions falling under their respective 

jurisdictions.  These proposals are similar but not the same.  If both proposals were adopted as proposed, 

market participants would be required to build reporting systems that comply with two separate regimes.  

This result would be costly and unnecessary.  We urge the agencies to coordinate their efforts to ensure 

there are no material substantive differences between their reporting requirements. 

 

The need to coordinate with other international regulators is just as important.  There are other initiatives 

moving ahead in Europe and elsewhere regarding swap data reporting requirements.  These efforts should 

be coordinated to the extent possible.  Market participants that deal in the swap markets often deal in 

multiple jurisdictions and are therefore subject to multiple regimes.  The Commission has an opportunity 

to establish compatible standards with other regulators considering the same issues and should take 

advantage of this opportunity to produce reporting standards that are synchronized. 

 

Scope of Implementation Must Be Considered When Setting Effective Dates 

 

The Commission must also establish realistic compliance dates for their reporting requirements.  Coding 

new reporting systems to comply with an entirely new reporting regime is a herculean back office project 

that should not be underestimated.  The development of unique counterparty and transaction identifiers 

alone will take years, not months.   The Commission must account for these realities and set compliance 

dates that allow sufficient time for the industry to, first, agree on necessary reporting details such as the 

required system of identifiers and, second, allow adequate time for technology build-outs to occur after 

the necessary standards have been developed. 

 

 

CMC thanks the Commission for the opportunity to comment on this matter, and we look forward to 

working with the Commission in the weeks and months ahead.  If you should have any questions, please 

do not hesitate to contact me at christine.cochran@commoditymkts.org or via phone at (202) 842-0400 – 

extn. 101. 

 

 

Sincerely, 

 

 
 

CHRISTINE M. COCHRAN 

President 

Commodity Markets Council 

mailto:christine.cochran@commoditymkts.org
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April 25, 2011 
 
Via Electronic Submission 
 
Mr. David A. Stawick 
Secretary 
Commodity Futures Trading Commission 
1155 21st Street, NW 
Washington, DC 20581 
 

Re: RIN 3038-AC98 – Risk Management Requirements for Derivatives Clearing Organizations 
 

Dear Mr. Stawick: 
 
The Commodity Markets Council (CMC) thanks the Commodity Futures Trading Commission (CFTC or 
Commission) for the opportunity to provide comments on this important topic. 
 
CMC is a trade association bringing together commodity exchanges with their industry counterparts.  
The activities of our members represent the complete spectrum of commercial users of all futures 
markets including agriculture. Specifically, our industry member firms are regular users of the Chicago 
Board of Trade, Chicago Mercantile Exchange, ICE Futures US, Kansas City Board of Trade, Minneapolis 
Grain Exchange, and New York Mercantile Exchange. CMC is uniquely positioned to provide the 
consensus views of commercial end-users of derivatives exchanges and the exchange markets. Our 
comments below represent the collective view of the CMC’s members. 
 
We believe requiring clearing members to report gross customer positions by beneficial owner to 
Derivatives Clearing Organizations (DCOs) is not necessary in order to accomplish reasonable and 
adequate “modified gross margining” of clearing members. The costs to both clearing members and 
DCOs involved in building a process to report such customer specific position information daily would be 
immense. Given the ability to perform reasonable modified gross margining of clearing members 
without such information, there can be no reasonable basis for justifying the costs involved in 
implementing such a regime. 
 
Moreover, clearing members do not know each beneficial owner of each customer account they carry. 
Thus, they cannot reasonably be expected to report to DCOs the end-of-day “gross positions of each 
beneficial owner” of each customer account on their books. It therefore stands to reason that DCOs 
cannot reasonably be expected to report such information to the CFTC. However, as discussed above, 
end-of-day gross position reporting from the clearing member to the DCO is not necessary and should 
not be required by the CFTC even for those accounts in which a clearing member may be able to 
determine the beneficial account owner. 
 
In considering the tremendous costs associated with the proposed collection and reporting of customer 
position information, CMC questions the Commission’s need for such detailed position information of all 
customers. The CFTC has articulated no benefit to be gained from requiring information to be reported 
at the prescribed level of detail. After all, the Commission currently has in place a large trader reporting 
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system, whereby all Futures Commission Merchants (FCMs) are required to report customer large trader 
information daily to the Commission. Thus there is no need to create a redundant, burdensome and 
costly reporting regime. 
 
CMC thanks the Commission in anticipation of your attention to our comments. If you have any 
questions or would like to discuss further, please do not hesitate to contact me via email at 
christine.cochran@commoditymkts.org or via phone at (202) 842-0400 – ext. 101. 
 
Regards, 
 

 
 
Christine M. Cochran 
President 

mailto:christine.cochran@commoditymkts.org


  

 

June 9, 2011 

Mr. David A. Stawick 
Secretary 
U.S. Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, NW 
Washington, DC 20581 

Via agency website 

Re: Comment on Proposed Rule “Swap Data Recordkeeping and Reporting 
Requirements: Pre-enactment and Transition Swaps”; 76 Fed. Reg. 22833 
(Apr. 25, 2011) 

 
The Coalition for Derivatives End-Users (the “Coalition”) is pleased to respond to the request for 
comments by the U.S. Commodity Futures Trading Commission (the “Commission”) regarding 
its proposed rule under the Dodd-Frank Wall Street Reform and Consumer Protection Act 
(“Dodd-Frank Act”) entitled “Swap Data Recordkeeping and Reporting Requirements: Pre-
enactment and Transition Swaps.”  We are glad to work with the Commission to ensure that the 
interpretive order reflects legislative intent, while also limiting unnecessary restrictions that may 
impede the ability for end-users to efficiently and effectively manage their risks. 
 
The Coalition represents companies that employ derivatives predominantly to manage risks. 
Hundreds of companies have been active in the Coalition throughout the legislative and 
regulatory process, and our message is straightforward: The Coalition seeks to ensure that 
financial regulatory reform measures promote economic stability and transparency without 
imposing undue burdens on derivatives end-users. Imposing unnecessary regulation on 
derivatives end-users, who did not contribute to the financial crisis, would create more economic 
instability, restrict job growth, decrease productive investment, and hamper U.S. competitiveness 
in the global economy. 

Introduction 
 
The Coalition appreciates the Commission’s effort to minimize unnecessary burdens on 
end-users in final and proposed rulemaking to implement the Dodd-Frank Act, as end-users did 
not cause the financial crisis nor pose systemic risk.  Although we understand the need to report 
pre-enactment and transition swaps, there are aspects of the proposed rule that will result in 
unnecessary burdens to end-users.  Our concerns are primarily related to the logistical challenges 
associated with the timing and data requirements, which may prove to be disproportionately 
challenging for end users. 

Phased Implementation is Necessary for End-Users 
 
In commentary to the proposed rule, the Commission states: “The Commission believes that the 
purposes of the Dodd-Frank Act can be best served by establishing a single date for the 
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commencement of all swap data reporting pursuant to that Act.”1  This raises significant concern 
in situations in which an end-user may be the reporting party under the proposed rules.   
 
Generally, end-users will not be the reporting party as they face swap dealers (“SDs”) and we 
continue to urge the Commission to minimize the situations in which an end-user is the reporting 
party.  While the number of end-users affected may be low, it will be difficult for these end-users 
to begin swap data reporting within the same timeframe as market participants that possess 
significantly more resources, systems, and manpower devoted to this regulatory requirement.  As 
such, it is essential to allow such end-users additional time to comply beyond the date required 
for SDs and major swap participants (“MSPs”) to be compliant. 
 
We anticipate that end-users would need, at a minimum, nine to twelve months after all rules 
promulgated under Title VII of the Dodd-Frank Act are issued to practically comply with swap 
data recordkeeping and reporting requirements.  End-users would need to work with vendors, 
consider additional resource and technological enhancements, and create new reporting 
processes in order to implement the proposed rules.  If the compliance date is more than one year 
after the final rule is adopted, end-users likely would have sufficient time to comply, provided 
that market utilities, such as swap data repositories and trade affirmation and confirmation 
systems, are readily available in the market and such utilities make access to their services as 
cost-effective and as logistically and technologically practicable as possible. 

Reporting Party when U.S. End-User Faces a Non-U.S. Entity 
 
The proposed rule states that, “if only one counterparty to a pre-enactment swap or transition 
swap is a U.S. person, that counterparty shall be the reporting counterparty and shall fulfill all 
counterparty reporting obligations.”2 This provision is reasonable when a foreign SD/MSP 
faces a U.S.-based SD/MSP or when a foreign non-SD/MSP faces a U.S.-based non-SD/MSP.   
 
However, under the proposed rule, in situations where a U.S.-based non-SD/MSP faces a foreign 
SD/MSP, the U.S.-based non-SD/MSP would be required to report, notwithstanding the fact that 
the foreign SD/MSP has the easiest, fastest and cheapest access to the data required to be 
reported.  A similar provision raised concern in the proposed rules for Swap Data Recordkeeping 
and Reporting,3 as noted in the Coalition’s letter4 and also raises concern here as well. 
 
                                                 

1   76 Fed. Reg. 22833, 22837 (Apr. 25, 2011) (emphasis added).   

2   76 Fed. Reg. 22833, 22845 (Apr. 25, 2011).   

3  75 Fed. Reg. 76574 (Dec. 8, 2010). 

4   See the Coalition’s comment letter filed under 17 CFR Part 45  Swap Data Recordkeeping 
and Reporting Requirements, available at: 
http://comments.cftc.gov/PublicComments/ViewComment.aspx?id=30949&SearchText= 
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We request clarification that if a U.S.-based non-SD/MSP faces a foreign SD/MSP that has an 
office in the U.S., the foreign SD/MSP shall be the reporting party.  Additionally, we request 
clarification that if a U.S-based non-SD/MSP faces a U.S.-based SD/MSP that is the subsidiary 
of a foreign entity, that SD/MSP shall be the reporting party.  These requirements would 
minimize burdens on end-users whose derivatives activities do not pose systemic risk and require 
the party most capable of meeting reporting requirements to bear that responsibility. 

Obtaining a Unique Counterparty Identifier 
 
The proposed rules require the reporting party to obtain a Unique Counterparty Identifier 
(“UCI”) by the compliance date; whereas the non-reporting party has 180 days after the 
compliance date to obtain their UCI.5  The potential logistical traffic jam of entities seeking to 
obtain UCI’s could make this process very cumbersome and possibly time consuming, especially 
since the process for obtaining a UCI is not yet established. Therefore, without knowing the 
process and possible time constraints, it’s unclear whether 180 days will be sufficient to comply 
with these requirements.  We request the Commission clarify the process for obtaining a UCI 
before finalizing the time frame within which reporting and non-reporting parties are required to 
comply. 
 
Additionally, many end-users may not have resources dedicated to monitoring these rules and 
may not be aware of the need for a UCI.  Although this would not justify any lack of compliance, 
it may take time for reporting parties to remind their counterparties to comply with UCI 
registration and to provide the UCI to the reporting party.  The practical component of awareness 
and communication, combined with thousands of end-users in the market needing to obtain 
UCIs, suggests that the sheer logistical challenge would require between one to two years to 
implement this proposed system.  If the Commission already is accounting for this logistical 
timing challenge in determining the compliance date, we welcome that approach.  If not, we urge 
the Commission to allow end-users at least eighteen months after the final rule is adopted to 
comply. 

Master Agreement Identifier 
 
The proposed rules require a reporting party to include the Master Agreement Identifier.  
Typically, Master Agreements do not have a single unique identifier agreed to by both parties.  
Instead, the components of a unique Master Agreement identifier include the names of the 
parties involved, the “as of” date, and the scope of the agreement, including the presence (or 
absence) of credit support documentation.  Each party may establish a unique identifier for that 
relationship in its own system or may establish a unique identifier for the particular document.  
Additionally, it is important to note that most end-users do not have systems to track and 
establish such identifiers for this purpose.  
 

                                                 

5  76 Fed. Reg. 22833, 22845 (Apr. 25, 2011).   
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We would also like to raise issue with the need to collect a Master Agreement Identifier, as the 
need for this data is not evident.  We request the Commission to explain how such identifier 
would be used practically so that participants may better understand the value of tracking and 
reporting this additional data.  From the perspective of tracking systemic risk, the establishment 
of UCIs would be sufficient to determine the net exposure between the two parties.  Without a 
clear understanding of the need for this identifier, it would be concerning if additional 
requirements are placed on end-users, either directly as the reporting party or indirectly as a non-
reporting party.   
 
As noted in our comment letter on Swap Data Recordkeeping and Reporting,6 we urge the 
Commission to not move beyond the statutory requirements of the Dodd-Frank Act and seek to 
capture more data than is necessary.  While it may be interesting to track Master Agreement 
Identifiers and the contents of these agreements, the logistical burden and tremendous cost of 
extracting this information, does not have a clear benefit that the Commission would be able to 
utilize. 

Conclusion 

We thank the Commission for the opportunity to comment on these important issues.  The 
Coalition looks forward to working with the Commission to help implement rules that serve to 
strengthen the derivatives market without unduly burdening business end-users and the economy 
at large.  We are available to meet with the Commission to discuss these issues in more detail. 

Sincerely, 
 

Business Roundtable 
Commodity Markets Council 
National Association of Corporate Treasurers 
National Association of Real Estate Investment Trusts 
The Real Estate Roundtable 
U.S. Chamber of Commerce 

                                                 

6  See the Coalition’s comment letter filed under 17 CFR Part 45  Swap Data Recordkeeping 
and Reporting Requirements, available at: 
http://comments.cftc.gov/PublicComments/ViewComment.aspx?id=30949&SearchText= 
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June 6, 2011 
 
 
 
Via Electronic Mail 
Office of Financial Markets 
Department of the Treasury 
1500 Pennsylvania Avenue, N.W. 
Washington, DC 20220 
 
Re:  Comment on Determination of Foreign Exchange Swaps and Foreign Exchange Forwards 

Under the Commodity Exchange Act 
 
Dear Sir or Madam: 
 
The Commodity Markets Council (“CMC”) welcomes the opportunity to submit the following comments 
to the Department of the Treasury (“Department” or “Treasury”) regarding its Determination of 
Foreign Exchange Swaps and Foreign Exchange Forwards Under the Commodity Exchange Act 
(“Determination”). 
 
CMC is a trade association bringing together exchanges and their industry counterparts.  The activities 
of our members represent the complete spectrum of commercial users of all futures markets including 
energy and agriculture.  Specifically, our industry member firms are regular users of the Chicago Board 
of Trade, Chicago Mercantile Exchange, ICE Futures US, Kansas City Board of Trade, Minneapolis Grain 
Exchange and the New York Mercantile Exchange.  CMC is uniquely positioned to provide the consensus 
views of commercial and end users of derivatives.  Our comments represent the consensus view of CMC 
members.  
 
When Congress passed the Dodd-Frank Act (“Dodd-Frank” or “Act”), one of the primary objectives was 
to reduce systemic risk. CMC supports this legislative aim; however, in this case, we believe the 
Treasury’s Determination undermines it.  Foreign currency markets are important to global business 
and their notional value has been estimated to exceed $50 trillion.  While the Treasury points out that 
many of these transactions mature in a week or less and have fixed payment obligations, we do not 
believe this is sufficient to justify treating foreign currency derivatives differently than all the other 
classes of swaps subject to the centralized clearing requirement of Dodd-Frank.  
 
For example, foreign currency derivatives and interest rate derivatives are closely correlated and these 
products can be structured to achieve similar economic purposes. Currency forwards and swaps are 
conceptually and functionally similar to cross-currency interest rate swaps. These forwards and swaps 
respond to the same financial variables, such as interest rates of the two underlying currencies. 
 
Moreover, we are concerned that Treasury mischaracterizes the differences between settlement risk 
and counterparty credit risk.  Currently the majority of spot foreign exchange currency contracts are 
settled through the multi-currency cash settlement platform offered by CLS Bank International (“CLS”). 
This model only addresses settlement risk.  It does not act as a central counterparty.  Payments from 
one party to the other flow through CLS and are only released after both payments are received. If a 
counterparty to a transaction submitted to CLS defaults, CLS has no role in mitigating the ensuing 
replacement risk to the other side to the trade.  
 
CMC believes exempting foreign exchange forwards and swaps at this time from the clearing and 
trading requirements of Dodd-Frank could increase systemic risk at a time when regulators around the 
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globe are trying to reduce it.  We therefore respectfully urge the Department to reconsider its position 
on this important topic. 
 
CMC thanks the Treasury for the opportunity to present its views on this subject.  If you have any 
questions or would like to discuss further, please do not hesitate to contact me via email at 
christine.cochran@commoditymkts.org or via phone at (202) 842-0400 – ext. 101.  Thank you in 
anticipation of your attention to these comments.  
 
Regards, 
 

 
 
Christine M. Cochran 
President 
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June 6, 2011 
 
By Electronic Submission 

David A. Stawick 
Secretary 
Commodity Futures Trading Commission 
1155 21st Street, N.W. 
Washington, DC  20581 

Re: Transition Exemption For Options on Agricultural Commodities 
Entered Into After July 15, 2011 

 

Dear Mr. Stawick: 

We submit this request to the Commodity Futures Trading Commission (“CFTC” or 
“Commission”) on behalf of our clients, the Commodity Options and Agricultural Swaps 
Working Group (the “Working Group”).  The Working Group previously has submitted 
comment letters addressing the CFTC’s proposed rules regarding commodity options and 
agricultural swaps, including the proposed definition of agricultural commodity.1  The Working 
Group is comprised of an agribusiness trade association, diversified financial institutions, and 
commercial companies that provide risk management contracts, including agricultural and other 
commodity options and swaps, to producers, processors, merchants handling, and users of 
physical commodities, or that use such contracts to hedge their commercial risk.   

The Dodd-Frank Wall Street Reform and Consumer Protection Act (the “Dodd-Frank 
Act”) is a very complex statute that, if not implemented with great care, has the potential to have 
significant adverse consequences on the physical and financial commodity markets that are 
critical to the US economy.2  In order to avoid disruption in the wholesale commodity markets, 
the Working Group respectfully submits that the Commission should take action now to ensure 
that there are no unintended interruptions in the ability of market participants to continue to enter 
into important merchandising and risk management transactions. 
                                                 
1  See the Working Group’s comments filed in response to the CFTC’s Advance Notice of Proposed Rulemaking 
and Request for Comment (the “Advance Notice”) regarding treatment of swaps in an agricultural commodity 
(Agricultural Swaps, 75 Fed. Reg. 59666 (Sept. 28, 2010)); the CFTC’s Notice of Proposed Rulemaking regarding 
the definition of “agricultural commodity” (Agricultural Commodity Definition, 75 Fed. Reg. 65586 (Oct. 26, 
2010)); and the CFTC’s February 3, 2011 Notice of Proposed Rulemaking Regarding Agricultural Commodity 
Swaps and Commodity Options (Commodity Options and Agricultural Swaps Proposed Rule, 76 Fed. Reg. 6095 
(Feb. 3, 2011)). 
2  Pub. L. No. 111-203 (2010) (to be codified as an amendment to the Commodity Exchange Act (“CEA”) in 7 
U.S.C. ch.1). 
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Many provisions of the Dodd-Frank Act, other than those that already are in effect or that 
require implementing regulations, become effective on July 16, 2011.  Section 723(c)(3) of the 
Dodd-Frank Act, which appears to take effect on July 16, prohibits market participants from 
entering into swaps based on an “agricultural commodity” as defined by the CFTC, except 
pursuant to an exemption or rules issued by the Commission under Section 4(c) of the CEA, as 
amended.3  Because the swap exemption in Part 35 of the Commission’s regulations was issued 
pursuant to Section 4(c), swaps based on agricultural commodities will continue to be permitted 
after July 15th subject to the conditions set forth therein.  However, the new definition of “swap” 
in the Dodd-Frank Act also includes options.4  The Commission previously has stated that 
options on enumerated agricultural commodities cannot be entered into pursuant to Part 35.  
Indeed, when the Commission issued the Final Rule implementing Part 32.13 of its regulations, 
it announced that “[a]ny off-exchange option on an enumerated agricultural commodity must 
comply with Commission Rule 32.13(g) for exemption from the Act and Commission rules, and 
no other exemptive provision is available.”5   

Although the prohibition in Section 723(c)(3) of the Dodd-Frank Act only applies to 
agricultural commodities, the Working Group wants to ensure that market participants can 
continue to enter into options on any type of commodity after July 15, 2011.  Congress and the 
Commission historically have distinguished between the regulatory treatment of transactions 
involving “enumerated” and non-enumerated agricultural commodities, and other physical or 
“exempt” commodities.  For example, options on non-enumerated agricultural and other 
commodities currently may be entered into pursuant to Regulation 32.4, and other CEA 

                                                 
3  Section 723(c)(3)(A) of the Dodd-Frank Act prohibits “the execution of, any swap in an agricultural commodity 
(as defined by the Commodity Futures Trading Commission)” except those entered into pursuant to a rule issued by 
the CFTC pursuant to its Section 4(c) exemptive authority (emphasis added).  Arguably, the prohibition in 
723(c)(3)(a) is not self-executing, but rather, requires the Commission to define the term “agricultural commodity” 
before it becomes effective.  However, the Commission’s proposed Commodity Options and Agricultural Swaps 
Proposed Rule does not indicate that the Commission believes that it must define agricultural commodity before the 
prohibition in Section 723(c)(3)(A) takes effect.  Because Part 32 remains in effect until expressly repealed by the 
CFTC, if the Commission agrees that the prohibition in Section 723(c)(3)(a) is not self-executing, it would appear 
that market participants could continue to transact in options on all types of agricultural commodities until the 
Commission’s Commodity Options and Agricultural Swaps Proposed Rule is final. 
4  Although the Working Group believes that options that are intended to be physically settled upon exercise 
(“Physical Commodity Options”) should be regulated as a third category of transaction separate from swaps and 
futures, until the CFTC issues its final rules, the application of Section 723(c)(3) to commodity options remains 
uncertain.  See Comment Letter dated January 12, 2011 of the Working Group filed in response to the Commodity 
Options and Agricultural Swaps Proposed Rule. 
5  See Final Rule, 63 Fed. Reg. 18821 at 18826 (Apr. 16, 1998) (emphasis added). 
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exemptions and CFTC regulations.6  However, under the Commission’s current regulatory 
framework, options on enumerated agricultural commodities only may be entered into pursuant 
to Part 32.13(g) of the regulations.  Unlike Part 35, Part 32 (including the agricultural trade 
option exemption), was issued pursuant to CEA 4c(b).  The Commission indicated in the 
Commodity Options and Agricultural Swaps Proposed Rule that market participants will not be 
able to transact in options on agricultural commodities pursuant to Part 32 after July 15, 2011, 
when Section 723(c)(3) becomes effective.7  Consequently, unless the Commission acts now, 
market participants will not be able to enter into options on agricultural commodities between 
July 16, 2011, and whenever the Commission issues its final Commodity Options rule. 

We understand that the Commission is considering several different solutions to ensure 
that the challenges of implementing a new and complex regulatory regime do not interfere with 
ongoing commerce in the commodity markets.  The Working Group requests that the 
Commission issue an interim final rule or order amending its Part 35 exemption, subject to 
public comment but effective immediately, that would: (a) specifically allow market participants 
to transact in all commodity options, including options on enumerated agricultural commodities, 
subject to those terms and conditions that the Commission determines are appropriate;8 (b) 
amend the definition of Eligible Swap Participant (“ESP”) to comport with the definition of 
Eligible Contract Participant (“ECP”); and (c) replace Part 35.2(d) (which references multilateral 
transaction execution facilities) with a provision that expressly allows the trading of agricultural 
commodity swaps and commodity options on exempt commercial markets, designated contract 
markets (“DCMs”) and swap execution facilities (to the extent that the SEF rules are finalized 
before the rules regarding agricultural swaps) (“Transition Exemption”).  This would subject 
agricultural swaps and commodity options to the same conditions applicable to other commodity 
swaps.   

                                                 
6 For example, until July 16th, some options on other commodities may be transacted under CEA sections 2(d), 
2(g) and 2(h) of the CEA and Part 35 of the Commission’s regulations.  Moreover, when the Commission issued the 
Final Rule implementing Regulation 32.4, it did not state, as it did when it issued Regulation 32.13(g), that no 
exemptive provision other than Commission rule 32.4 is available for off-exchange options on a non-enumerated 
agricultural commodity or any other commodity.  In fact, the Part 35 regulations were issued pursuant to the 
Commission’s authority, not only under CEA 4(c), but also under CEA 4c(b) (“In enacting this exemptive rule, the 
Commission is also acting under its plenary authority under section 4c(b) of the Act with respect to swap 
agreements that may be regarded as commodity options.”).  See Part 35 Final Rule, 58 Fed. Reg. 5587, 5589 (1993).  
7  Commodity Options and Agricultural Swaps Proposed Rule, 76 Fed. Reg. 6095 (Feb. 3, 2011). 
8  While this request is focused on agricultural commodity options, the Working Group requests that an interim 
final rule or order amending its Part 35 exemption provide comparable treatment for all types of commodity options.   
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The Transition Exemption would satisfy the statutory requirements for an exemption 
under Section 4(c) of the CEA, which authorizes the Commission to exempt an agreement, 
contract or transaction from particular requirements of the CEA if it determines that:   

• the exemption is consistent with the public interest and the purposes of the 
CEA;   

• the agreement, contract or transaction will be entered into between 
“appropriate persons;” and  

• the agreement, contract or transaction will not have a material adverse effect on 
the ability of the Commission or any DCM to discharge its duties under the CEA.9 

The Transition Exemption is consistent with the public interest because it will provide 
legal certainty for market participants to continue to transact in OTC options on agricultural 
commodities subject to the same conditions applicable to other commodity options and swaps 
until the Commission finalizes its Commodity Option and Agricultural Swaps Proposed Rule.  
Under the Transition Exemption, only appropriate persons could enter into options on 
commodities, including enumerated agricultural commodities, because both parties must be 
ESPs, as amended to conform to the definition of ECP.  Moreover, the Transition Exemption will 
not have a material adverse effect on the ability of the Commission or any DCM to discharge its 
duties under the CEA for the same reasons applicable to existing Part 35, including the 
Commission’s reservation of its anti-fraud and anti-manipulation authority over such 
transactions.    

                                                 
9  The Commission effectively has already made these findings when it issued the Part 35 swap exemption, as 
well as the trade option rule in Part 32.13 (Final Rule, 63 Fed. Reg. 18821 at 18823) (in which the Commission 
stated “[f]or this reason, the Commission believes that the public interest will best be served by making agricultural 
trade options available to the market now under the regulatory structure as proposed and by consideration of 
possible amendment of the interim rules based upon actual market experience”) and, preliminarily, when it proposed 
to treat agricultural swaps and options like all other swaps in its Commodity Options and Agricultural Swaps 
Proposed Rule, 76 Fed. Reg. 6095 at 6103-04 (Feb. 3, 2011) (“Reducing systemic risk and increasing innovation 
and competition by permitting agricultural swaps to trade under the same terms and conditions as other swaps would 
be consistent with the purposes listed above, the general purposes of the CEA, and the public interest”).  
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Please contact us if you have any questions about the Working Group’s request. 

Respectfully submitted, 
 
 
  
Paul J. Pantano, Jr. 
Athena Eastwood 

 

Commodity Options and Agricultural Swaps Working Group  
 
Barclays Capital 
Citigroup 
Commodity Markets Council 
Credit Suisse Securities (USA) LLC 
Gavilon, LLC 
GROWMARK, Inc. 
INTL FCStone Inc. 
JPMorgan Chase & Co. 
Morgan Stanley 
Wells Fargo & Co. 
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Donald Heitman, Senior Special Counsel 
Ryne Miller, Attorney Advisor 
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June 3, 2011 

 
 
David A. Stawick, Secretary 
Commodity Futures Trading Commission  VIA  ELECTRONIC SUBMISSION 
Three Lafayette Center 
1155 21st Street, NW 
Washington, DC 20581 
 
RE: Request for Action on Petitions Filed under Section 723(c) of Dodd-Frank 
 
Dear Secretary Stawick: 
 
I. INTRODUCTION. 
 
 On behalf of the Working Group of Commercial Energy Firms (the “Working Group”)1 
and the Commodity Markets Council (“CMC”)2 (collectively, the “Commercial Alliance”),3 
Hunton & Williams LLP hereby submits this letter to request that the Commodity Futures 
Trading Commission (the “CFTC” or “Commission”) reconsider the Working Group’s letter 
submitted on August 26, 2010 (“August 26 Letter”), pursuant to Section 723(c)(1) of the Dodd-
Frank Wall Street Reform and Consumer Protection Act (the “Act”), requesting that the 
Commission act sua sponte and issue a blanket order providing legal certainty that exempt 
commodity transactions that fell within the terms of Section 2(h) of the Commodity Exchange 
Act (“CEA”) (as in existence on the day before the Enactment Date4)5 would remain subject to 

                                                 
1  The Working Group is a diverse group of commercial firms in the energy industry whose primary business 
activity is the physical delivery of one or more energy commodities to others, including industrial, commercial and 
residential consumers.  Members of the Working Group are energy producers, marketers and utilities. 
2  CMC is a trade association bringing together commodity exchanges with their industry counterparts. The 
activities of our members represent the complete spectrum of commercial users of all futures markets including 
agriculture. Specifically, our industry member firms are regular users of the Chicago Board of Trade, Chicago 
Mercantile Exchange, ICE Futures US, Kansas City Board of Trade, Minneapolis Grain Exchange, and New York 
Mercantile Exchange. 
3  The Commercial Alliance is a combined effort among commercial agriculture and energy companies to 
address significant issues under the Commission’s rulemakings to implement derivatives reform under Title VII of 
the Dodd-Frank Wall Street Reform and Consumer Protection Act. 
4  President Obama signed the Act into law on July 21, 2010, the “Enactment Date.” 
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CEA Section 2(h) for a one-year period commencing on the general effective date of the Act 
(July 16, 2011, or “Effective Date”), or for a period the Commission deemed appropriate.6  As 
further described below, the Commercial Alliance respectfully requests that the Commission 
immediately provide grandfather relief to all persons who transact, operate, or otherwise rely on 
CEA Section 2(h) (as in existence on the day before the Enactment Date), as well as all 
transactions subject to this provision, for a six-month period commencing on the Effective Date.7 
 
II. REQUEST FOR COMMISSION ACTION. 
 
 Upon the Effective Date, Title VII of the Act will repeal substantially all of the 
provisions of CEA Section 2(h) that were in effect prior to the Enactment Date.8  Participants of 
the Commercial Alliance have executed a substantial number of exempt commodity transactions 
in reliance on the provisions of CEA Section 2(h).  These transactions are integral to the core 
businesses of the Working Group members, which include the delivery of physical energy and 
energy-linked commodities to consumers in U.S. energy markets, as well as members of the 
CMC, who trade energy-linked commodities, either as another line of business or because energy 
is a key input for their core agricultural business.  In the absence of a new regulatory regime, the 
repeal of CEA Section 2(h) will significantly interfere with the ability of Commercial Alliance 
participants to manage risk associated with their core businesses and will expose the Commercial 
Alliance participants and other market participants to enforcement risk due to technical non-
compliance with the CEA.  Therefore, participants of the Commercial Alliance seek legal 
certainty that they can continue to enter into such transactions on an exempt basis until the legal 
and regulatory requirements of the Act are fully implemented by the Commission. 
 
 The Act recognizes the uncertainty that could be created in exempt commodity markets 
                                                                                                                                                             
5  Section 2(h) of the CEA, 7 U.S.C. § 2(h), establishes a general statutory exclusion from the CEA with 
respect to certain transactions in “exempt commodities.” Such exempt commodities include, among other things, 
energy and energy-linked commodities. Under Section 2(h)(1) of the CEA, 7 U.S.C. § 2(h)(1), market participants 
that are “eligible contract participants” can enter into bilateral, negotiated over-the-counter transactions, so long as 
such transactions are not executed on a trading facility.   
6  Please note that Hunton & Williams LLP is not counsel to CMC. 
7  In other words, while several members of the Working Group and other market participants also submitted 
individual petitions requesting that they remain subject to the existing provisions of CEA Section 2(h) for a period 
up to one-year commencing on the Effective Date, the Commercial Alliance is requesting that grandfather relief be 
granted not only to those that filed such a petition, but to all persons that transact in reliance on CEA Section 2(h) 
(as in existence on the day before the Enactment Date). 
8  Moreover, CEA Section 2(g), which provides a general statutory exclusion from the CEA for non-
agricultural commodities, will be also repealed upon the Effective Date.  Thus, without the new regulatory 
framework of the Act in place on such date, market participants will face significant legal uncertainty.  While the 
Commission recognizes that the Act does not provide for the possibility of any grandfather relief for parties relying 
on this exclusion, it has “pledged to be attentive to the transition needs of parties relying on such provision.”  See 
Notice Regarding the Treatment of Petitions Seeking Grandfather Relief for Trading Activity Done in Reliance Upon 
Section 2(h)(1)-(2) of the Commodity Exchange Act, 75 Fed. Reg. 56,512, 56,513 n.9 (Sept. 16, 2010).  To that end, 
the Commercial Alliance respectfully requests that the Commission provide specific guidance as to what will 
happen to these transactions on July 16, 2011, when CEA Section 2(g) is no longer in existence, and confirm that 
until final rules implementing the Act are effective, such transactions will continue to be treated in the same manner 
in which they are currently treated.   
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by the repeal of CEA Section 2(h) and provides a statutory mechanism that allows for the 
extension of the provisions of CEA Section 2(h) (in effect on the day before the Enactment Date) 
for a period of up to one year.  Specifically, Section 723(c)(1) permits “any person” to submit a 
petition to the Commission within 60 days of the Enactment Date to continue to remain subject 
to Section 2(h) of the CEA for no longer than one year after the Effective Date. Accordingly, the 
Working Group submitted its August 26 Letter, and several market participants timely filed such 
petitions with the Commission. 
 
 In response to the Working Group’s August 26 Letter and petitions filed by individual 
members of the Working Group, the Commission stated that it did not intend to grant grandfather 
relief at that time, but indicated that it may provide such relief at a future date.  The Commission 
further stated in its response that it recognized the need for “appropriate measures to prevent 
unnecessary disruptions to the derivatives industry’s ordinary business practices” and was 
committed to “ensuring a smooth and seamless transition to the Dodd-Frank Act’s regulatory 
scheme.”9  Additionally, the Commission recognizes the “transformational” nature of the Act 
and has stated that it “will strive to ensure that current practices will not be unduly disrupted 
during the transition period to the new regulatory regime.”10 
 

While the Commercial Alliance is confident that the Commission remains committed to a 
smooth and seamless transition to the new regulatory structure imposed by the Act, it is now 
apparent that the full mosaic of rules implementing Title VII of the Act will not be in place by 
July 16, 2011, and that substantial dislocations will occur absent Commission action to extend 
2(h).11  As such, market participants transacting in reliance on these critical exemptions are 
facing significant legal uncertainty as the Effective Date approaches, and will face even more 
uncertainty and disruption in the markets for exempt commodities upon the Effective Date when 
Section 2(h) is repealed.12 

 
 The consequences of a failure to act on the petitions could be crippling for commercial 
markets and consumers.  Indeed, on July 16, 2011, without the issuance of final rules 
implementing the new CEA provisions, all transactions that were exempt from the CEA pursuant 
                                                 
9  See CFTC, Division of Market Oversight, Letter in Response to Petitions Filed pursuant to Section 723(c) 
of the Act (Dec. 7, 2010). 
10  See Notice Regarding the Treatment of Petitions Seeking Grandfather Relief for Trading Activity Done in 
Reliance Upon Section 2(h)(1)-(2) of the Commodity Exchange Act, 75 Fed. Reg. 56,512 (Sept. 16, 2010). 
11  See CFTC Chairman Gary Gensler, Oral Testimony, U.S. Senate Committee on Agriculture, Nutrition, and 
Forestry (Mar. 3, 2011), available at http://ag.senate.gov (“Some of these rules [implementing provisions of the Act] 
will certainly be finalized after the July 15 [2011] date”); see also Commissioner Jill E. Sommers, Remarks before 
the Electric Utility Consultants, Inc., Conference on the Impact of Dodd-Frank on Energy Markets, Washington, 
D.C. (Apr. 26, 2011), available at http://www.cftc.gov/PressRoom/SpeechesTestimony/opasommers-15.html 
(stating that it is now crystal clear that deadlines will not be met and that the extension of grandfather relief to 
Section 2(h)(1) markets will be necessary); Commissioner Jill E. Sommers, Opening Statement, Open Meeting on 
the Fourteenth Series of Proposed Rulemakings under the Dodd-Frank Act (Apr. 27, 2011), available at 
http://www.cftc.gov/PressRoom/SpeechesTestimony/sommersstatement042711.html (stating the same). 
12  The Commercial Alliance notes that similar legal uncertainty will exist for swaps that otherwise would not 
be subject to Section 2(h).  The Commission should adopt measures to mitigate legal uncertainty for such swaps in 
addition to actions recommend with respect to Section 2(h). 
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to CEA Section 2(h) could be deemed illegal.13  Until the legal status of their energy-related 
transactions is resolved, some market participants might withdraw from the market, while other 
market participants might remain and add a risk premium to each transaction due to the 
underlying uncertainty.  Ultimately, less liquidity and costly risk premiums will likely cause 
more volatility in energy prices and prices of commodities that are reliant on energy for their 
production and delivery, such as agricultural commodities.14  Importantly, Congress provided the 
Commission with a statutory mechanism to prevent precisely this type of disruption to the energy 
markets and related commodity markets and ensure a smooth transition into the new regulatory 
framework of the Act.    
 
 In light of the above, the Commercial Alliance requests that, as soon as possible, the 
Commission pursuant to Section 723(c)(2) of the Act reconsider its August 26 Letter and make a 
determination to grandfather all persons that transact, operate, or otherwise rely on the provisions 
of CEA Section 2(h) (as in existence on the day before the Enactment Date), as well as all 
transactions subject to this provision of the CEA, for a six-month period commencing on the 
Effective Date. Given the significant legal uncertainty facing market participants, the 
Commercial Alliance respectfully requests that the Commission immediately announce such 
determination rather than waiting until a date closer to July 16, 2011.  While the six-month 
extension ultimately may need to be further extended, the Commercial Alliance submits that the 
Commission can re-evaluate and reconsider such extension period when appropriate.  
 
 Alternatively, should the Commission decline to provide the grandfather relief requested 
by the Commercial Alliance, the Commission should, at a minimum, provide specific guidance 
and clarification to market participants as to how it will treat the transactions subject to CEA 
Section 2(h) (as in existence on the day before the Enactment Date) when this provision is 
effectively repealed.  Further, the Commercial Alliance also requests that the Commission either 
issue no-action letters or confirm that it will not pursue enforcement proceedings against market 
participants and other entities relying on existing CEA Section 2(h) (and 2(g)) due the regulatory 

                                                 
13  On April 27, 2011, at the Commission Open Meeting on Fourteenth Series of Proposed Rules under the 
Dodd-Frank Act, the Commission voted to approve the release of the Notice of Proposed Rulemaking, Amendments 
to Adopt CFTC Regulations to the Dodd-Frank Act (“Amendments NOPR”).  In Part II.D of the Amendments 
NOPR, the Commission states that Section 723 and 734 of the Act contain grandfather provisions whereby Exempt 
Commercial Markets (“ECMs”) and Exempt Boards of Trade (“EBOTs”) may petition the Commission to continue 
to operate as ECMs and EBOTs.  Further, it proposes to replace certain references to CEA Section 2(h) with 
references to the “Grandfather Relief Orders”—the Commission Order providing relief to ECMs and EBOTs for up 
to one year.  The Commercial Alliance initially notes that Section 723 of the Act permits not only petitions for 
grandfather relief by ECMs, but also petitions for grandfather relief for trading activity done in reliance upon CEA 
Section 2(h)(1)-(2). In addition, because the Grandfather Relief Orders address grandfather relief only for ECMs and 
EBOTs, the Commission’s Amendments NOPR fails to address transactions subject to CEA Section 2(h)(1)-(2) and 
consequently continues to provide significant legal uncertainty to all persons that transact in reliance upon these 
provisions.    
14  The Commercial Alliance would also note that ethanol is theoretically both an energy commodity and an 
agricultural commodity. 
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gap between the Effective Date and the date the final rules and regulations implementing the Act 
actually become effective.15 
 
III. CONCLUSION. 
 
 The Commercial Alliance respectfully submits that the Commission consider its request 
set forth herein and grant the relief requested.  If you have any questions, please contact 
Christine Cochran, President, CMC, at (202) 842-0400, or Mark W. Menezes, counsel to the 
Working Group, at (202) 419-2122. 
 
 

    Respectfully submitted, 
 
 
/s/ Mark W. Menezes  
Mark W. Menezes 
R. Michael Sweeney, Jr. 
David T. McIndoe 
on behalf of the Commercial Alliance 

                                                 
15  On May 24, 2011, the Electric Trade Associations (“ETA”) submitted a petition requesting that the 
Commission promptly reconsider their petitions submitted in September 2010 pursuant to Section 723(c)(1) of the 
Act and permit their members and all participants in the over-the-counter (“OTC”) derivatives markets for all 
electric power and related commodity and commodity derivatives transactions to continue to rely on the exemptions 
set forth in CEA Section 2(h) for a period of one year. While the Commercial Alliance seeks grandfather relief for 
all persons that transact in reliance upon CEA Section 2(h), as well as all transactions subject to such provision, for a 
six-month period, the Commercial Alliance generally supports the petition of ETA and the rationale supporting such 
petition.  
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June 3, 2011 

 
 
David A. Stawick, Secretary 
Commodity Futures Trading Commission  VIA  ELECTRONIC SUBMISSION 
Three Lafayette Center 
1155 21st Street, NW 
Washington, DC 20581 
 
RE: Footnote 128, Further Definition of “Swap Dealer,” “Security-Based Swap Dealer,” 

“Major Swap Participant,” “Major Security-Based Swap Dealer,” and “Eligible 
Contract Participant” (“Definitions Proposed Rule”), RIN 3038-AD06 

 
 Footnote 23, End-User Exception to Mandatory Clearing of Swaps (“End-User 

Exception Proposed”), RIN 3038-AD10 
 
Dear Secretary Stawick: 
 
I. INTRODUCTION. 
 
 On behalf of the Working Group of Commercial Energy Firms (the “Working Group”)1 
and the Commodity Markets Council (“CMC”)2 (collectively, the “Commercial Alliance”),3 
Hunton & Williams LLP hereby submits these comments in response to the request for public 
comment set forth in the Commodity Futures Trading Commission’s (the “CFTC” or 
“Commission”) Reopening and Extension of Comment Periods for Rulemakings Implementing 
the Dodd-Frank Wall Street Reform and Consumer Protection Act, published in the Federal 
Register on May 4, 2011, which reopens and extends until June 3, 2011, the comment period of 

                                                 
1  The Working Group is a diverse group of commercial firms in the energy industry whose primary business 
activity is the physical delivery of one or more energy commodities to others, including industrial, commercial and 
residential consumers.  Members of the Working Group are energy producers, marketers and utilities. 
2  CMC is a trade association bringing together commodity exchanges with their industry counterparts. The 
activities of our members represent the complete spectrum of commercial users of all futures markets including 
agriculture. Specifically, our industry member firms are regular users of the Chicago Board of Trade, Chicago 
Mercantile Exchange, ICE Futures US, Kansas City Board of Trade, Minneapolis Grain Exchange, and New York 
Mercantile Exchange. 
3  The Commercial Alliance is a combined effort among commercial agriculture and energy companies to 
address significant issues under the Commission’s rulemakings to implement derivatives reform under Title VII of 
the Dodd-Frank Wall Street Reform and Consumer Protection Act. 
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many of the CFTC’s proposed rulemakings.45  Specifically, the Commercial Alliance submits 
these comments to express its concerns with the virtually identical language set forth in footnote 
128 and footnote 23 (collectively, the “Footnotes”) of the Definitions Proposed Rule6 and the 
End-User Exception Proposed Rule,7 respectively (collectively, the “Proposals”). 
 
 The Commercial Alliance appreciates the opportunity to comment and submits for the 
Commission’s consideration comments and recommendations it believes will assist the 
Commission in developing final rules that will preserve the integrity of the swap markets and 
serve the best interests of market participants. 
 
II. COMMENTS OF THE COMMERCIAL ALLIANCE. 
 

A. “HEDGING OR MITIGATING COMMERCIAL RISK”. 
 

1. Relevant Statutory Provisions in Title VII of the Act. 
 

 New CEA Section 1a(33)(A)(i) provides that positions held for “hedging or mitigating 
commercial risk” are excluded for purposes of determining whether a person holds a “substantial 
position” in swaps and is consequently a Major Swap Participant (“MSP”).  In addition, new 
CEA Section 2(h)(7) provides an exception to the mandatory clearing requirement for a non-
financial end-user that is using swaps to “hedge or mitigate commercial risk.”  These two 
provisions make clear that Congress intended that certain activities involving hedging or 
mitigating commercial risk be treated differently from other swap activities.  
 

2. Swaps Held for Speculative Purposes Do Not Qualify as Swaps that 
“Hedge or Mitigate Commercial Risk”. 

  
 Both of the Proposals provide that “hedging or mitigating commercial risk” will include 
swaps that (i) are economically appropriate to the reduction of risks in a commercial enterprise; 
(ii) qualify as bona fide hedging for purposes of an exemption from the position limit rules; or 
(iii) qualify for hedging treatment under the Financial Accounting Standards Board Accounting 
Standards.  On the other hand, swap positions held for a “speculative, investing, or trading” 
purpose would not qualify as swaps that “hedge or mitigate commercial risk.”8   

                                                 
4  Reopening and Extension of Comment Periods for Rulemaking Implementing the Dodd-Frank Wall Street 
Reform and Consumer Protection Act, 76 Fed. Reg. 25,274 (May 4, 2011).  See also Dodd-Frank Wall Street 
Reform and Consumer Protection Act, Pub. L. 111–203, 124 Stat. 1376 (2010). 
5  Please note that Hunton & Williams LLP is not counsel to CMC. 
6  Further Definition of “Swap Dealer,” “Security-Based Swap Dealer,” “Major Swap Participant,” “Major 
Security-Based Swap Dealer,” and “Eligible Contract Participant,” Joint Proposed Rule, 75 Fed. Reg. 80,174 
(Dec. 21, 2010) (hereinafter “Definitions Proposed Rule”). 
7  End-User Exception to Mandatory Clearing of Swaps, Notice of Proposed Rulemaking, 75 Fed. Reg. 
80,747 (Dec. 23, 2010) (hereinafter “End-User Exception Proposed Rule). 
8  Notably, while the Commission uses the terms “speculating,” “trading,” or “investing,” in the Proposals, 
such terms are neither defined in the Act nor the CEA.  
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3. The Footnotes Inexplicably State that Swaps Held to Hedge or 

Mitigate Risk Associated with Certain Underlying Physical 
Commodity Positions Do Not Qualify as Swaps that “Hedge or 
Mitigate Commercial Risk”. 

 
 In providing interpretive guidance on the phrase “hedging or mitigating commercial 
risk,” the Commission states its intention to exclude certain swaps entered into to hedge physical 
market positions.  Specifically, footnote 128 of the Definitions Proposed Rule and footnote 23 of 
the End-User Exception Proposed Rule state, in part: “Swap positions that hedge other positions 
that themselves are held for the purpose of speculation or trading are also speculative or 
trading positions.”9  Thus, a swap that hedges a “trading” position in a physical commodity (i.e., 
a wholesale market transaction in the chain between producer and consumer) or an inventory 
position held in the “speculative” anticipation of a potential increase in price would not qualify 
as “hedging or mitigating commercial risk” even though the owner of the underlying physical 
commodity had significant price risk. 
 
 As a consequence, an energy or agricultural firm engaged in “trading” activities would be 
unable (i) to deduct its exposure on swap positions used to hedge commercial risk associated 
with its trading positions in a physical commodity in applying the “substantial position” test to 
determine whether it is an MSP, and (ii) to avail itself of the end-user exception to mandatory 
clearing for a swap used to hedge commercial risk associated with its trading positions in a 
physical commodity.  The energy or agricultural firm would be equally constrained in holding 
inventory or another position in the underlying physical commodity that was deemed to be 
“speculative.”   
  
 In short, and as further described below, the Commission’s interpretive guidance 
provided in the Footnotes is (1) inconsistent with Congress’s intent, (2) has no policy rationale, 
and (3) could produce material, adverse impacts on both physical commodity and swap markets.   
 

B. THERE IS NO BASIS FOR TREATING “TRADING” POSITIONS IN A PHYSICAL 
COMMODITY DIFFERENTLY FROM OTHER PHYSICAL POSITIONS. 

 
 As a general matter, commodities in the physical marketing chain do not pass directly 
from the producer to the consumer.  Rather, middlemen, commonly known as “merchants,” 
“merchandisers,” or “marketers,” facilitate this process by participating in the wholesale market 
through transactions sometimes referred to as “trading” transactions.  At times, middlemen will 
buy with an equivalent sales transaction in a physical commodity already in place; other times, 
they will buy and hold a “speculative” or “trading” position in the physical commodity until they 
can arrange the onward sale of the commodity.   
 

                                                 
9  Definitions Proposed Rule at 80,195 n.128 (emphasis added); End-User Exception Proposed Rule at 80,752 
n.23 (emphasis added).  
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 Conversely, middlemen will sometimes sell their interest before securing the actual 
commodity.  In connection with these activities, middlemen will often transport and store the 
particular commodity, and generally own the commodity and incur all the attendant risks and 
costs of owning such commodity, including, but not limited to, price risk.  Notably, vertically 
integrated firms, as well as other producers, processors, and end-users, often participate in the 
“trading market” for reasons such as (i) optimizing their returns on their purchases or sales, (ii) 
reacting to variability in their production or processing or consumption needs, (iii) maximizing 
efficiency of hedging position in current, volatile economic climate, and (iv) capitalizing on 
trends in market supply and demand fundamentals. Most importantly, commercial parties hold 
significant price risk with respect to these positions, and use swaps to prudently hedge or 
mitigate such price risk. 
 
 The Commercial Alliance submits that Congress neither expressly nor implicitly intended 
that there be differential treatment among types of hedges (i.e., a differentiation between hedges 
relating to producing, processing, merchandising or consuming).  Congress meant, if at all, to 
differentiate between commercial hedges involving ownership or potential ownership of the 
physical commodity on the one hand, and purely financial transactions on the other.  
Paradoxically, the hedging of physical “trading” positions would qualify as bona fide hedges 
under Section 737 of the Act, but would not qualify as “hedging or mitigating commercial risk” 
under the Footnotes. 
 
  The Commercial Alliance respectfully submits that this interpretation is inconsistent with 
the Congressional intent underlying new CEA Sections 1a(33)(A)(i) and 2(h)(7)(A) and is not 
supported by legal or policy rationale.  If the final rules implementing the definition of MSP and 
the End-User Exception ultimately state that the hedge of a physical market position that is a 
“trading” position (i.e., held as a merchant or merchandiser in the commodity) or a “speculative” 
position would not qualify for treatment as “hedging or mitigating commercial risk,” serious 
consequences to the physical commodity markets for energy and agricultural commodities will 
result.   

C. THE COMMISSION SHOULD CORRECT THE LANGUAGE IN THE FOOTNOTES. 
 
 The Commercial Alliance respectfully requests that, if the Footnotes are retained in any 
final rule issued in these proceedings, the Commission should correct the language in the second 
sentence by adopting the following language: 
 

Swap positions that hedge other positions (other than physical positions in 
exempt or agricultural commodities) that themselves are held for the purpose of 
speculation or trading are also speculative or trading positions. . . . 
 
D. THE FOOTNOTES ALSO MISCHARACTERIZE CERTAIN SWAPS THAT REFLECT 

ARBITRAGE POSITIONS.  

 Prior to the sentence quoted in Part II.C, above, the Footnotes also state: 

 The Commission preliminarily believes that swap positions that are held for the 
purpose of speculation or trading are, for example, those positions that are held 
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primarily to take an outright view on the direction of the market, including 
positions held for short term resale, or to obtain arbitrage profits. . . .10 

 The Commercial Alliance respectfully suggests that, with respect to physical 
commodities, many swaps that represent “arbitrage” positions are themselves hedges and not the 
type of speculative trades that should be denied hedging treatment.  Additionally, the 
Commercial Alliance submits that the liquidation or offsetting of such a swap should not change 
its characterization as “hedging or mitigating commercial risk.”  This point is more thoroughly 
discussed in the Working Group’s comments addressing the Position Limits Proposed Rule.11   

 Specifically, many energy and agricultural firms move physical products from one 
location to another and profit when the price differential between the two points exceeds the 
various costs associated with transportation or storage of the products.  The potential variability 
of these price differentials is therefore a substantial commercial risk borne by these firms. Given 
appropriate market conditions, commercial firms will hedge the exposures associated with the 
differentials in pricing between the two locations, often by entering into a basis swap or other 
type of swap tied to different types of differential risks.  The swaps that are entered into may 
lock-in the price differentials between the two locations whether or not the entity currently has 
an underlying physical commitment, as the swap hedges the future profitability of a price 
differential transaction executed at a future date.  In other words, these transactions are often 
used in anticipation of future physical transactions.  While such a transaction can look like 
financial “arbitrage,” due to the value of the commodity at the two different delivery locations, 
and can generate a profit or avoid loss, its characterization as “hedging or mitigating commercial 
risk” should not be altered.   As discussed in the Working Group’s comments on the Position 
Limits Proposed Rule, such transactions should also qualify as a bona fide hedge.12 

                                                 
10  See Definitions Proposed Rule at 80,195 n.128 (emphasis added); End-User Exception Proposed Rule at 
80,752 n.23 (emphasis added). 
11  See Position Limits Proposed Rule, Working Group Comments (Mar. 28, 2011). 
12  Id. 
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III. CONCLUSION. 
 
 The Commercial Alliance supports tailored regulation that brings transparency and 
stability to the energy swap markets in the United States.  The Commercial Alliance respectfully 
submits that the Commission consider these comments regarding the language set forth in 
footnote 128 of the Definitions Proposed Rule and footnote 23 of the End-User Exception 
Proposed Rule.   
 
  If you have any questions, please contact Christine Cochran, President, CMC, at (202) 
842-0400, or R. Michael Sweeney, Jr., counsel to the Working Group, at (202) 955-1944. 
 
 

    Respectfully submitted, 
 

 
/s/ Mark W. Menezes  
Mark W. Menezes 
R. Michael Sweeney, Jr. 
David T. McIndoe 
on behalf of the Commercial Alliance 
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June 10, 2011 
 
The Honorable Debbie Stabenow    The Honorable Frank Lucas 
   Chairman          Chairman 
The Honorable Pat Roberts     The Honorable Colin Peterson 
   Ranking Member         Ranking Member 
Senate Committee on Agriculture,    House Committee on Agriculture 
   Nutrition & Forestry      1301 Longworth House 
328A Russell Senate Office Building       Office Building 
Washington, DC 20510      Washington, DC 20515 
 
The Honorable Tim Johnson     The Honorable Spencer Bachus 
   Chairman          Chairman 
The Honorable Richard Shelby     The Honorable Barney Frank 
   Ranking Member         Ranking Member 
Senate Committee on Banking,     House Committee on Financial 
   Housing, and Urban Affairs        Services 
534 Dirksen Senate Office Building    2129 Rayburn House Office Bldg. 
Washington, DC 20510      Washington, DC 20515 
 
Re: CFTC Proposed Treatment of Bona Fide Hedging 
 
Dear Chairmen Stabenow, Johnson, Lucas, Bachus and Ranking Member Roberts, Shelby,  
    Peterson and Frank: 
 
We are extremely concerned about the direction taken by the Commodity Trading Futures Commission 
(“CFTC”) in its proposed rules with respect to bona fide hedging.  We believe the proposed regulations 
are unnecessarily narrow, impose onerous reporting obligations on commercial market participants, 
and lack the flexibility necessary to ensure that the legitimate hedging activities of corporations who 
carry cash market risks in physical commodities continue to receive treatment as “bona fide” hedges 
under the rules.  Left unchanged, the current rules will adversely affect agriculture and energy 
commodity markets. 
 
Specifically, we fear the proposed rules may result in the following: 
 
• Reduced liquidity in physical futures markets as a significant amount of trading currently 

considered hedging is recharacterized as speculative, and as the daily reporting requirements 
mandate a prescriptive accounting of total cash transactions on a global basis for commercial 
concerns of any significant size; 

• Increased risk held by farmers and small and medium sized energy producers because transactions 
currently held as hedging positions by the commercial trade would no longer qualify, thus 
significantly reducing commercial firms’ use of those strategies as a way to provide attractive cash 
forward markets to market participants;  

• Increased confusion among market participants and analysts as the rules would make public reports 
less transparent by requiring hedgers to report hedges as speculative positions, thereby decreasing 
“bona fide” hedging open interest and increasing “speculative” open interest in a misleading 
manner; and 

• Increased hedging costs for all end users resulting from decreased ability to robustly manage price 
risks inherent in physical commodity markets. 
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We believe the CFTC needs to seriously consider major structural changes in its approach, both in 
defining what constitutes a bona fide hedge, the process for making bona fide hedge determinations, 
and in its proposed reporting regime.  We support regulation that brings transparency and stability to 
the agriculture and energy commodity markets in the United States.  However, the CFTC proposal in its 
present form seems likely to achieve neither of these objectives, and instead will reduce liquidity, 
hamper legitimate risk mitigation activities, and generally increase the level of risk held by farmers, 
producers and commercial agriculture and energy companies that today provide a valuable service in 
getting much-needed agricultural and energy commodities from producers into the hands of end users.  
This ironic outcome would be both unfortunate and completely opposite to the goals of the Dodd-Frank 
legislation. 
 
Attached you will find a comment letter jointly sent by the Commodity Markets Council and the Energy 
Working Group that details our specific concerns to the CFTC on the proposed rules.  As CFTC’s 
rulemaking process continues forward, we would respectfully ask that you request from the CFTC 
briefings or status updates, as appropriate, with respect to this vitally-important issue. If you have any 
questions or need any further information, please contact me at (202) 842-0400 or 
christine.cochran@commoditymkts.org. 
 
Regards, 
 

 
 
Christine M. Cochran 
President 
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Commodity Markets Council Membership 
 
 

Exchange Members 
 

Chicago Board of Trade 
Chicago Mercantile Exchange 

ICE Futures U.S. 
Kansas City Board of Trade 
Minneapolis Grain Exchange 

New York Mercantile Exchange 
 
 

Industry Members 
 

ABN AMRO Clearing Chicago, LLC 
Archer Daniels Midland 

Avena Nordic Grain 
BNSF Railway 
BM&F Bovespa 

Brooks Grain, LLC 
Bunge 

Cereal Food Processors 
Farms Technology, LLC 

FCStone, LLC 
Gavilon, LLC 

Gresham Investment Management, LLC 
Infinium Capital Management 

JP Morgan 
Kraft Foods 

Laymac, Inc. 
Lincoln Grain Exchange 

Louis Dreyfus Commodities 
Macquarie Bank Limited 

Mocek, Greg 
Penson Futures 

Pia Capital Management LP 
Rand Financial Services, Inc. 

Red Rock Trading, LLC 
RJ O’Brien 

Rich Investments 
Riverland Ag 

State Street Global Markets 
TENCO, Inc. 

The Scoular Co. 
Vermillion Asset Management 
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David A. Stawick, Secretary 
Commodity Futures Trading Commission  VIA  ELECTRONIC SUBMISSION 
Three Lafayette Center 
1155 21st Street, NW 
Washington, DC 20581 
 
Re: Position Limits for Derivatives, RIN 3038–AD15 and 3038–AD16 
 
Dear Secretary Stawick: 
 
I. INTRODUCTION. 
 
 On behalf of the Working Group of Commercial Energy Firms (the “Working Group”)1 
and the Commodity Markets Council (“CMC”)2 (collectively, the “Commercial Alliance”),3 
Hunton & Williams LLP hereby submits these comments to supplement the individually filed 
comments of the Working Group and the CMC submitted in response to the Commission’s  
Notice of Proposed Rulemaking, Position Limits for Derivatives (the “Proposed Position Limits 
Rule”).4  While the Working Group and the CMC individually filed comments in response to the 
Proposed Position Limits Rule, the Commercial Alliance is filing the comments set forth herein 
because further issues were discovered that had not previously been addressed.  Specifically, 
these comments address the Commercial Alliance’s concerns with the bona fide hedging 
exemption as set forth in the Proposed Position Limits Rule.   
 

                                                 
1  The Working Group is a diverse group of commercial firms in the energy industry whose primary business 
activity is the physical delivery of one or more energy commodities to others, including industrial, commercial and 
residential consumers.  Members of the Working Group are energy producers, marketers and utilities. 
2  CMC is a trade association bringing together commodity exchanges with their industry counterparts. The 
activities of our members represent the complete spectrum of commercial users of all futures markets including 
agriculture. Specifically, our industry member firms are regular users of the Chicago Board of Trade, Chicago 
Mercantile Exchange, ICE Futures US, Kansas City Board of Trade, Minneapolis Grain Exchange, and New York 
Mercantile Exchange.  Please note that Hunton & Williams LLP is not counsel to CMC. 
3  The Commercial Alliance is a combined effort among commercial agriculture and energy companies to 
address significant issues under the Commission’s rulemakings to implement derivatives reform under Title VII of 
the Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank Act”). 
4  Position Limits for Derivatives, Notice of Proposed Rulemaking, 76 Fed. Reg. 4752 (Jan. 26, 2011). 



David A. Stawick, Secretary  DRAFT OF JUNE 2, 2011 
June 5, 2011 
Page 2 
 
II. COMMENTS OF THE COMMERCIAL ALLIANCE. 
 
 Participants in the Commercial Alliance share a common concern that the Commission’s 
proposed rules implementing Title VII of the Act, while primarily designed to address problems 
in the financial markets, will materially and adversely affect the commercial markets through 
which agricultural and energy-related commodities are ultimately delivered to United States 
consumers.  The Working Group and CMC separately filed comments in response to the 
Proposed Position Limits Proposed Rule, presenting arguments opposing the imposition of 
position limits set forth in the Proposed Position Limit Rule.5 
 
 In this letter, we are not addressing whether the imposition of federal speculative position 
limits is appropriate as a legal or policy matter.  Rather, the Commercial Alliance seeks to focus 
the Commission’s attention on certain flaws in the proposed definition of a bona fide hedging 
transaction set forth in proposed CFTC Rule 151.5(a), which, if adopted as proposed, will disrupt 
the use of commercial markets for hedging purposes. 
 

A. DEFINITION OF BONA FIDE HEDGE. 
 
 As addressed by CMC and the Working Group in their individually filed comments on 
the Proposed Position Limits Rule, the Commission has taken a narrower view of bona fide 
hedging than as defined by Congress in the Act.  Specifically, the Commission has proposed to 
allow as bona fide hedges only transactions that fit within five specific categories of hedges, 
referred to as “enumerated hedges.” 
 
 In addition, while Congress permitted the Commission to exempt “any transaction or 
class of transactions” from any position limits that it establishes pursuant to the Act, the 
Proposed Position Limits Rule has eliminated the opportunity for participants transacting in 
exempt and agricultural commodities to apply for exemptions from position limits for what have 
historically been known, and permitted, as “non-enumerated hedges.”  As a consequence, certain 
traditional risk-reducing commercial transactions executed in energy and agricultural markets 
would not fall within the definition of a bona fide hedging transaction under the Commission’s 
Proposed Position Limits Rule.6  Such transactions include, but are not limited to, the following: 
 

• Unfixed price commitments in the same calendar month; 
 
• Unfixed price commitments in a different commodity; 
 
• Hedges relating to assets that a person anticipates owning or merchandising; 
 

                                                 
5  See Position Limits for Derivatives, Comments of the Working Group of Commercial Energy Firms (Mar. 
28, 2011); Position Limits for Derivatives, Comments of the Commodity Markets Council (Mar. 28, 2011). 
6  See proposed CFTC Rule 151.5(a).  The problems manifest themselves, in many circumstances, because 
cash settled swaps and DCM physically-settled futures do not offset each other in position calculations for purposes 
of these rules. 
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• Hedges of services; 
 
• Hedges of “spread” and “arbitrage” positions; 
 
• Hedging in the last five days of trading an expiring contract; and 
 
• Hedges on assets. 

 
 The Commercial Alliance provides in Attachment A hereto specific examples of 
commercial transactions executed in energy and agricultural markets that would not fall within 
the definition of a bona fide hedging transaction under the Commission’s Proposed Position 
Limits Rule. 
 

B. THE COMMISSION SHOULD INCORPORATE ALL OF THE ACTIVITIES DESCRIBED 
IN THE ATTACHED EXAMPLES INTO THE FINAL CFTC RULE 151.5(A)(2)—
ENUMERATED HEDGES. 

 
 All of the examples in Attachment A represent commercial activities that fall within the 
definition of bona fide hedge set forth in Section 737 of the Act and CFTC Rule 151.5(a)(1) of 
the Proposed Position Limits Rule.  Accordingly, they should be incorporated into the list of 
enumerated hedges to establish, beyond doubt, that such transactions would qualify as bona fide 
hedges under any final Commission rules. 
 

C. THE COMMISSION SHOULD RETAIN THE FLEXIBILITY OF FORMER CFTC RULE 
1.3(Z)(3)—NON-ENUMERATED HEDGES AND RELATED PROCESSES. 

 
  In addition to providing certainty for the types of transactions set forth in Attachment A, 
the Commission should preserve the rule and process for obtaining exemptions for non-
enumerated hedges.  Markets are dynamic and are subject to change. The Commercial Alliance 
submits that it is neither in the public interest nor in its own interest as a market regulator for the 
Commission to adopt a rule that effectively eliminates its discretion and flexibility to grant an 
exemption for a bona fide hedging strategy that it could not foresee today (or, for that matter, 
that was simply overlooked during this process).  While the Commission would be permitted to 
amend CFTC Rule 151.5(a)(2) to accommodate any unforeseen bona fide hedging strategies, the 
Commercial Alliance submits that the process to amend such Rule would not be in the best 
interests of the markets or the economy, as it would effectively delay the applicant hedger from 
the opportunity to timely establish that legitimate hedge position. Therefore, the Commission 
should retain CFTC Rule 1.3(z)(3) to give it the flexibility to adapt to changing market 
circumstances. 
 

D. COMPLIANCE WITH THE DAILY REPORTING REQUIREMENT WILL BE UNDULY 
BURDENSOME. 

 
 As discussed in both the CMC and Working Group individual comments on the Proposed 
Position Limits Rule, requiring market participants to report daily on their cash market positions 
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will be extremely and unduly burdensome and is not justified by any corresponding benefit.7  In 
addition to the operational burdens of building and maintaining a compliance system to perform 
such reporting, the process, or lack thereof, for applying for an exemption in advance of 
exceeding any position limit creates significant uncertainty for market participants seeking to 
accommodate both their short-term and long-term hedging needs.  Accordingly, the Commercial 
Alliance requests that the Commission consider these concerns and provide market participants 
clear guidance on the process for applying for, and complying with, exemptions from speculative 
position limits. 
 
IV. CONCLUSION. 
 
 The Commercial Alliance supports regulation that brings transparency and stability to the 
agriculture and energy swap markets in the United States.  The Commercial Alliance appreciates 
this opportunity to comment and respectfully requests that the Commission consider the 
comments set forth herein prior to the adoption of any final rule implementing Title VII of the 
Act.  The Commercial Alliance expressly reserves the right to supplement these comments as 
deemed necessary and appropriate.  
 
 If you have any questions, please contact Christine Cochran, President, CMC, at (202) 
842-0400, or R. Michael Sweeney, Jr., counsel to the Working Group, at (202) 955-1500. 
 

 
Respectfully submitted, 

 
/s/ R. Michael Sweeney, Jr. 
R. Michael Sweeney, Jr. 
David T. McIndoe 
Mark W. Menezes 
on behalf of the Commercial Alliance 

 
 
cc: Hon. Gary Gensler, Chairman 
 Hon. Michael Dunn, Commissioner 
 Hon. Bart Chilton, Commission 
 Hon. Jill Sommers, Commissioner 
                                                 
7  See Position Limits for Derivatives, Comments of the Working Group of Commercial Energy Firms at Part 
III.C (Mar. 28, 2011); Position Limits for Derivatives, Comments of the Commodity Markets Council at Part 4 
(Mar. 28, 2011). 

 



David A. Stawick, Secretary  DRAFT OF JUNE 2, 2011 
June 5, 2011 
Page 5 
 
 Hon. Scott O’Malia, Commissioner 
 Dan Berkovitz, General Counsel, Office of General Counsel 
 Bruce Fekrat, Special Counsel, Division of Market Oversight 



ATTACHMENT A 
 

EXAMPLES OF TRANSACTIONS THAT DO NOT QUALIFY 
AS BONA FIDE HEDGING UNDER THE PROPOSED POSITION LIMITS RULE 

 
 The following provides examples of hedging transactions commonly entered into by 
commercial firms in agricultural and exempt commodity markets that will be effectively 
excluded from the definition of bona fide hedge as set forth under the Commission’s Proposed 
Position Limits Rule. 

 
I. UNFIXED PRICE COMMITMENTS. 
 

A. IN THE SAME CALENDAR MONTH.   
 
Proposed CFTC Rule 151.5(a)(2)(iii) would permit a hedge of offsetting unfixed 
price purchase and sale commitments only if they were based on different delivery 
months.  The following example demonstrates the potential need to hedge basis risk 
in the same delivery month, but at a different delivery location.  If one used a cash-
settled swap in one location and a physical delivery futures contract at the other, 
these positions would not offset, and would not qualify as bona fide hedge positions. 
 
 Example: A natural gas (“NG”) wholesaler buys gas at (Point 1) and sells 
it at another point on the same pipeline (Point 2) to a different counterparty.  
Both contracts are at an index price plus or minus a differential.  In order to lock 
in the current spread relationship between the prices at the two delivery 
locations, NG wholesaler sells a NYMEX Henry Hub futures contract and enters 
into a “long” swap on the price at Point 2, hedging the risk that the price at Point 
2 will decline relative to the price at Point 1.  Since the purchase and sale will 
occur during the same delivery month, this hedge would not constitute a bona fide 
hedge under proposed CFTC Rule 151.5(a)(2). 
 
B. IN A DIFFERENT COMMODITY. 
 
Proposed CFTC Rule 151.5(a)(2)(iii) would permit a hedge of offsetting unfixed 
price purchase and sale commitments only if they were in the same commodity.  The 
following example demonstrates the potential need to hedge basis risk between two 
different commodities. 
 
 Example 1:  Power plant operator buys natural gas from which it  
generates and sells power.  It buys gas from one party at an index plus or minus a 
differential and it sells power to a different party at an index plus or minus a 
differential.  In order to lock in the basis between gas and power prices, it enters 
into a swap on the power price and Henry Hub futures contracts in natural gas, 
effectively hedging the risk that the price of power will decline relative to the 
price of gas.  Since the two prices are referencing different commodities, this 



hedge would not constitute a bona fide hedge under proposed CFTC Rule 
151.5(a)(2). 
 

II. “ANTICIPATED” TRANSACTIONS.   
 

Although hedges of “anticipated ownership” and “anticipated merchandising” 
transactions would be bona fide hedges under the language in the Dodd-Frank Act 
and seemingly under proposed CFTC Rule 151.5(a)(1), they would not be treated as 
such because there is no provision for them as “enumerated hedges” under 
proposed CFTC Rule 151.5(a)(2). 

 
 Example 1:  Commercial entity X, a wholesale marketer of crude oil, has 
purchased a cargo of oil currently transiting the Atlantic from Europe to the US 
at the price of ICE Brent futures plus or minus a differential.  It is negotiating to 
sell that cargo in the U.S. gulf coast at a price of NYMEX WTI plus or minus a 
differential.   Although it has not concluded negotiations on the sale, it believes 
that it will do so in the next several days.  Believing that prices may fall over the 
next several days, it places a hedge in NYMEX WTI futures.  Under proposed 
CFTC Rule 151.5(a)(2), this would not constitute a bona fide hedge. 
 
 Example 2:  In the example above, the parties have concluded their 
negotiations and, as is standard in the industry, agreed to the transactions subject 
to credit terms and legal review of documentation.  Again, the NYMEX WTI  
hedge placed by Commercial entity X would not constitute a bona fide hedge 
under the proposed CFC Rule 151.5(a)(2). 
 
 Example 3: Farmers Elevator, a grain merchandiser, owns a 3 million 
bushel storage facility in Farmville, a town surrounded by thousands of acres of 
growing corn, soybeans, and wheat.  As part of its normal business practices, 
Farmers Elevator expects in the future to enter into forward contracts with area 
farmers under which Farmers Elevator agrees to pay farmers a fixed price for 
their grain at harvest.  In order to hedge this risk, Farmers Elevator “goes short” 
on CME by selling futures contracts.  Under the proposed rule, this would not 
constitute a bona fide hedge since at the time of the futures position by Farmers 
Elevator there in fact is no underlying physical contract.  The result would be that 
Farmers Elevator may no longer be able to provide attractive forward cash 
market contracts to its farm customers. 
 
 Example 4: In February of 2011, prior to spring wheat planting, Elevator 
X, which has storage capacity that is currently sitting completely empty, locks in a 
spread of $1.40 on a portion of its expected throughput for the crop year by 
buying July 2011 Wheat futures and selling July 2012 Wheat futures.  Regardless 
of whether Elevator X actually buys wheat in 2011, this transaction represents a 
hedge by Elevator X of its capacity (i.e., the value of its grain storage assets).  If 
there is a crop failure during the 2011 harvest resulting in little to no wheat 
deliveries at Elevator X, the spread position hedge will perform by providing 



Elevator X the economic value of the position hedging against such an event.  
Alternatively if Elevator X (as expected) buys wheat, it will hedge these specific 
price risks by taking appropriate futures positions and reducing the July/July 
Wheat spread.  This “hedging of capacity” strategy would not be a bona fide 
hedge under the proposed CFTC proposed Rule 151.5(a)(2). 
 

III. HEDGING OF SERVICES. 
 

Although hedges on the value of “services that a person provides or purchases, or 
anticipates providing or purchasing” would be bona fide hedges under the language 
in the Dodd-Frank Act and seemingly under proposed CFTC Rule 151.5(a)(1), they 
would not be treated as such because there is no provision for them as “enumerated 
hedges” under proposed CFTC Rule 151.5(a)(2). 

 
  Example 1:  Commercial energy firm Z is a wholesale marketer of natural 
gas.  It has an opportunity to acquire one year of firm transportation on Natural 
Gas Pipeline (“NGPL”) from the Texok receipt point to the Henry Hub delivery 
point for an all-in cost of $.30/mmbtu.  The “value” of that service at that time is 
$.33/mmbtu, measured as the difference between the price at which one can sell 
the natural gas at the delivery point minus the price at which one can purchase 
the gas at the receipt point.  At that time, commercial energy firm Z can enter into 
a swap locking in the calendar 2012 strip at Texok at a price of $4.00/mmbtu and 
sell a calendar strip of NYMEX Henry Hub natural gas futures contracts locking 
in a sale price at a weighted average of $4.33/mmbtu.  Entering into those two 
separate transactions without having actually purchased or sold natural gas to 
transport has allowed commercial energy firm Z to hedge the value of the firm 
transportation service that it holds or can acquire.8  However, under the 
Commission’s proposal, the transactions would not qualify as bona fide hedge 
transactions. 
 

Example 2:  Natural Gas Producer X has new production coming on line 
over the next few years in the Gulf of Mexico.  The production is located near 
Point A on Pipeline Y’s interstate natural gas pipeline system.   Producer X has 
the desire to sell gas to customers in Region B as the price for natural gas in 
Region B is significantly higher than at Point A, where natural gas would 
currently be delivered into Pipeline Y’s system.  Producer X contacts Pipeline Y 
and negotiates a Precedent Agreement with the pipeline under which Pipeline Y 
will build new transportation capacity from Point A to Region B.  Under the 
Precedent Agreement, Producer A is obligated to pay demand charges to the 
pipeline for a term of 5 years from the date the pipeline goes into commercial 
operation, if Pipeline Y is able to complete a successful open season and obtains 
the necessary permits to construct and operate the new section or expansion of its 
pipeline system from Point A to Region B.  The open season is designed to attract

                                                 
8 Note that this “value” exists whether commercial energy firm Z ever owns or intends to own the physical 
commodity.  In some circumstances, the firm might choose to release the capacity to a third-party and realize the 
value of the transportation service from the capacity release transaction. 



commitments from other potential shippers to help support the cost of building 
and operating the pipeline expansion.  The schedule calls for a completion of 
construction and commercial operation of the pipeline expansion on March 31, 
2013.  

Producer X is concerned that the natural gas price differential between 
Point A and Region B could collapse and is fairly confident the expansion project 
will be completed.  In order to manage the risk associated with the 5-year 
financial commitment to Pipeline Y, i.e., pipeline demand charges, Producer X 
enters into swaps at Point B for a term of April 1, 2013 to March 31, 2018, to 
lock-in the price spread between Point A and Region B.  Under the Commission’s 
Proposed Rule, the swap transactions would not qualify as bona fide hedges.  In 
this case, the expansion of the pipeline system that would afford customers in 
Region B more access to lower priced gas might not occur without the ability to 
count the swaps associated with this transaction as a bona fide hedge. 

 
Example 3:  Commercial energy firm A is an electric utility that owns 

coal-fired generation facilities.  Firm A enters into contracts with major railroads 
to transport coal from producing regions to its various generating facilities.  One 
or more of these contracts are subject to a fuel surcharge, whereby rates paid by 
firm A to transport coal are indexed to the price of diesel fuel.  As prices for the 
diesel fuel rise, the rate paid by firm A to transport coal also rises.  To mitigate 
this risk, firm A could enter into a long position in futures contracts or swaps for 
the diesel fuel, whereby gains realized on these instruments should prices rise 
would off-set any increase in the rate paid by firm A to transport coal.  Under the 
Proposed Rule, however, these transactions would not qualify as bona fide hedge 
transactions since they would be entered into as a hedge of services — in this 
case, coal transportation services.  

IV. HEDGES OF “SPREAD” OR “ARBITRAGE” POSITIONS. 
 

Although hedges on the value of spread or arbitrage positions would be bona fide 
hedges under the language in the Act and seemingly under proposed CFTC Rule 
151.5(a)(1), they would not be treated as such because there is no provision for them 
as “enumerated hedges” under proposed CFTC Rule 151.5(a)(2). 

 
 Example 1:  The business model of Company X is to import crude oil from 
Europe to the United States.  On an average year it imports 48 million barrels of 
crude oil.  Its purchases in Europe are generally priced against Brent oil and its 
sales in the United States are priced against WTI.  Those prices are readily 
available across the price curve, more than a year in advance. There are times 
when Company X believes the differential for a particular month is favorable and 
it seeks to lock in that differential by buying Brent swaps and selling NYMEX WTI 
futures, knowing that it will ultimately buy the oil priced in Brent and sell the oil 
priced in WTI.  Under the proposed rule, even though this transaction allows 
Company X to hedge the risk of its business strategy and expected transactions, 
this would not be a bona fide hedge under proposed CFTC Rule 151.5(a)(1).



 
 Example 2: Grain Merchandiser X is in the business of buying wheat in, 
among other places, North Dakota, using a Minneapolis Grain Exchange 
(MGEX) reference price.  Grain Merchandiser X is also in the business of selling 
wheat to Italian flour mills, using a Euronext France (MATIF) price.  These 
prices are readily available across the price curve, more than a year in advance.  
As such, there are times when Grain Merchandiser X believes the differential for 
a particular month is favorable and it seeks to lock in the differential by selling 
MATIF futures (or swaps) and buying MGEX futures, even though it will 
ultimately buy North Dakota wheat priced in MGEX futures.  This transaction, 
which allows Grain Merchandiser X to hedge the risk of the expected transactions 
in its business strategy, would not be a bona fide hedge since it is not enumerated 
under proposed CFTC Rule 151.5(a)(2). 

 
V. HEDGING IN THE LAST FIVE DAYS OF TRADING AN EXPIRING CONTRACT. 
 

The following examples illustrate the uneconomic consequences of prohibiting a 
bona fide hedge positions from being held in the last five days of trading.   

 
A. UNSOLD ANTICIPATED PRODUCTION – Proposed CFTC Rule 151.5(a)(2)(i)(B) 

 
 Example 1:  Company A anticipates producing 2000 barrels of crude oil 
in July.  That production is currently unsold.  To hedge its risk that the value of 
those barrels may decline prior to their sale, Company A will sell 2 July NYMEX 
WTI crude oil futures contracts, which represent delivery ratably during the 
month of July. The last trading day of the July futures contract is June 21st.  The 
last day that Company A could hold the position as a bona fide hedge under the 
proposal is June 14th.  This means that if Company A holds the contract from June 
15th through June 21st and delivers its oil under the July futures contract, it could 
not treat those positions as a bona fide hedge during that period.  Alternatively, in 
order to maintain bona fide hedge status, it would be required to roll its hedge 
into the August contract on June 14th, taking basis risk on the July/August spread 
for the additional 5 days. 

 
B. UNFIXED PRICE CONTRACTS – Proposed CFTC Rule 151.5(a)(2)(iii) 
 
 Example 1:  Company B has a contract to buy natural gas at the Henry 
Hub in July at NYMEX + $.10 and a contract to resell it at the Henry Hub in 
August at NYMEX + $.15.  To hedge the basis risk, it sells NYMEX July futures 
and buys NYMEX August futures.  Under the Commission’s proposal, this 
position would not be a bona fide hedge if it was carried into the last five days of 
trading of the NYMEX July futures contract.  Company B would be forced to roll 
its position to a less efficient hedge.  



C. CROSS-COMMODITY HEDGES – Proposed CFTC Rule 151.5(a)(2)(v) 
 

Example 1:  Commercial energy firm J supplies jet fuel to airlines at a 
variety of airports in the United States, including Houston Intercontinental 
Airport.  It has a fixed-price contract to purchase jet fuel from a refinery on the 
gulf coast during early June.  Because there is no liquid jet fuel futures contract, 
commercial energy firm J uses the June NYMEX physically-delivered WTI crude 
oil futures contract to hedge its price risk.  Under the Proposed Rule, commercial 
energy firm J would be required to liquidate its hedge during the last five trading 
days of the June contract and either remain unhedged or replace its June hedge 
with a contract that represents a different delivery period and, therefore, a 
different supply/demand and pricing profile. 
 
 Example 2:  AgriCorp, a grain warehouse, grain merchandiser and feed 
ingredient wholesaler, buys wheat from farmers.  At the same time, Agricorp 
enters into a fixed price agreement with a feedyard to supply feed (the exact 
components of which could be satisfied using wheat, corn, DDGs, or other 
ingredients).  In order to hedge its risk, AgriCorp enters into a swap, hedging the 
risk that the price of wheat will decline relative to the price of corn (the corn 
futures price better correlates to feed prices, thereby providing a more effective 
hedge).  Since the two prices are referencing different commodities, this hedge 
would not constitute a bona fide hedge if held in the last five days of trading. 
 

VI. HEDGES ON ASSETS. 
 
 Example:  XYZ Corp. is planning on buying a liquefied natural gas 
(“LNG”) vessel.  The value of that asset is based upon the spread between 
natural gas prices between and among various continents.  XYZ will need 
financing in order to make the purchase.  The lenders will only make a loan if 
XYZ can demonstrate a level of certainty as to its future revenue stream.  As it 
negotiates with the shipbuilder and as it negotiates with lenders, the current 
differentials are favorable for robust demand for LNG.  XYZ wants to enter into 
separate swaps and/or futures positions in the US, Europe and Asia to lock in the 
potential purchase prices in producing regions and the potential sales prices in 
consuming regions at current differentials.  This will allow it to lock in the value 
of LNG transportation and satisfy lenders that this is a good credit risk for them 
to take on.  Those swaps and/or futures positions would not be bona fide hedges 
under the Proposed Position Limit Rule because the ship-owner does not own or 
anticipate owning the underlying commodities. 
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July 11, 2011 
 
Via Electronic Submission 
Office of the Comptroller of the Currency (“OCC”)  
Board of Governors of the Federal Reserve System (“FRB”)  
Federal Deposit Insurance Corporation (“FDIC”)  
Federal Housing Finance Agency (“FHFA”)  
Farm Credit Administration (“FCA”) (collectively with the above, the “Prudential Regulators”)  
Commodity Futures Trading Commission (“CFTC” or “Commission”) 
 
RE: The following proposed rulemakings pertaining to margin requirements: 
 

I. Margin and Capital Requirements for Covered Swap Entities, 76 Fed. Reg. 27,564 (May 11, 
2011) (the “Prudential Regulators’ NPRM”)  

 OCC - Docket No. OCC-2011-0008, RIN 1557-AD43  

 FRB - Docket No. R-1415, RIN 7100 AD74  

 FDIC – RIN 3064-AD79  

 FCA – RIN 3052-AC69  

 FHFA – RIN 2590-AA45  
 

II. Margin Requirements for Uncleared Swaps for Swap Dealers and Major Swap Participants, 
76 Fed. Reg. 23,732 (April 28, 2011) (the “CFTC Margin Requirements NPRM”)  

 CFTC – RIN 3038-AC97  
 
Dear Sir/Madam: 
 
The Commodity Markets Council (“CMC”) thanks the Prudential Regulators and the CFTC for the 
opportunity to provide comments on this important topic. 
 
CMC is a trade association bringing together commodity exchanges with their industry counterparts. 
The activities of our members represent the complete spectrum of commercial users of all futures 
markets. Specifically, our industry member firms are regular users of the Chicago Board of Trade, 
Chicago Mercantile Exchange, ICE Futures US, Kansas City Board of Trade, Minneapolis Grain Exchange, 
and New York Mercantile Exchange. CMC is uniquely positioned to provide the consensus views of 
commercial end-users of derivatives exchanges and the exchange markets. Our comments below 
represent the collective view of the CMC’s members. 
 
These comments address the following two proposed rules, which together implement the capital and 
margin requirements applicable to Swap Dealers (“SDs”) and Major Swap Participants (“MSPs”) as 
defined in the Dodd-Frank Act (“Dodd-Frank” or “the Act”):  
I. The Prudential Regulators’ proposed margin and capital requirements for covered swap entities; and  
II. The CFTC’s proposed margin requirements for uncleared swaps for SDs and MSPs. 
  
The Prudential Regulators’ proposed rule applies to bank SDs and bank MSPs whereas the CFTC’s 
proposed rule applies to non-bank SDs and non-bank MSPs. While the rules share many similarities, 
there are significant differences between them. Given that the Prudential Regulators and the CFTC 
must statutorily make their margin requirements comparable to the greatest extent possible, CMC 
submits these combined comments on the two proposed rules, though the comments are divided into 
separate sections that focus on each rule.  
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At the outset, this letter does not address an issue of great importance to CMC – affiliate swaps 
transactions. The CMC’s concerns about the potential impact of proposed rules on affiliate transactions 
are covered in a separate letter to the CFTC by the CMC, the Commercial Alliance, and the Energy 
Working Group sent on July 8, 2011. In addition, CMC is a co-signer on two letters with the Coalition for 
Derivatives End-Users, which were sent respectively to the CFTC and the Prudential Regulators on July 
11, 2011 and which pertain to the proposed rules on margin requirements, where this topic is 
addressed in significant detail. Our deliberate omission of that topic from this letter should not be 
construed as an indication of the importance – or lack thereof - of this topic to CMC. 
 
In conformance with the Dodd-Frank Act, the proposed rules acknowledge that the margin rules must 
be risk-based, appropriate for the risk associated with the non-cleared swaps held at SDs and MSP 
(collectively Covered Swaps Entities, or “CSEs”). To conform to Congressional intent, the rules should 
protect the stability of the U.S. financial system but at the same time preserve the flexibility of 
market participants and not unnecessarily tie up capital that drive and sustain job growth and 
productive investment in the national economy. In this respect, the lack of significant risk to the U.S. 
financial system attributable to the swaps activities of nonfinancial end users requires that the 
proposed rules allow for flexibility in the credit arrangements between CSEs and nonfinancial end users 
with respect to their swaps. The following comments address this broad concern in more detail with 
respect to each of the proposed rules. 
 
I.  COMMENTS ON THE PRUDENTIAL REGULATORS’ PROPOSED RULE  

 
A. The Prudential Regulators’ Proposed Rule Must be Modified to Allow the Use of Noncash 

Collateral by Nonfinancial End Users. 
 

The Prudential Regulators’ proposed rule contravenes the Act and Congress’ clear and express intent by 
not allowing the use of noncash collateral by nonfinancial end users to meet initial and variation 
margin requirements with respect to uncleared swaps with CSEs. However, in spite of their recognition 
of the “minimal risks that nonfinancial end users pose to the safety and soundness of covered swap 
entities and U.S. financial stability,” the proposed rule contravenes the Act by not allowing 
nonfinancial end users to post noncash collateral to satisfy their margin requirements, instead imposing 
a “one-size-fits-all” requirement requiring that CSEs accept only cash or certain highly liquid debt 
obligations as collateral. The proposed rule’s effective prohibition of the use of noncash collateral by 
nonfinancial end users unnecessarily constrains the ability of such end users and their counterparty 
CSEs to tailor their credit support arrangements to transaction- and counterparty-specific business risks 
in the most efficient way possible. Moreover, limiting the types of allowed collateral will 
disproportionately affect nonfinancial end users, whose balance sheets are typically comprised of less 
liquid assets such as physical plants, equipment and property. 
 
An example of a type of collateral that is allowed as margin for futures is warehouse receipts. These 
negotiable bearer certificates are titles to commodities owned in store at a licensed warehouse. CMC 
believes that this is one example of a type of collateral that should be allowed as margin for swaps 
transactions as well, especially because it relates directly to the commodity underlying the swaps 
position. 
 
More broadly, Congress provided an end user exception to the mandatory clearing requirement in order 
to ensure that hedging does not become prohibitively expensive to end users as a tool for managing 
their commercial risk. Accordingly, Congress provided the end user exception from mandatory clearing, 
partly so that end users could enter into uncleared swaps with customized credit support arrangements 
that allow for the use of letters of credit and other commonly used forms of noncash collateral. 
However, the proposed rule’s prohibition on the use of noncash collateral by nonfinancial end users 
would erode that flexibility, thereby threatening to unnecessarily tie up working capital from 
beneficial uses.  
 
In addition, the CFTC’s rule differs from the Prudential Regulators’ rule in that the former does not 
prohibit the use of noncash collateral with respect to SDs’ and MSPs’ uncleared swaps with nonfinancial 
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end users. This approach appears most consistent with the intent of the Act. We therefore request that 
the Prudential Regulators modify their proposed rule to also permit the use of noncash collateral by 
nonfinancial end users.  
 
Finally, the Prudential Regulators’ suggested alternative to allowing nonfinancial end users to post 
noncash collateral does not reduce the already limited risk under the CSE’s credit processes – it merely 
shifts it elsewhere within the banking system. The NPRM suggests that, in lieu of being able to post 
noncash assets to banks that are SDs or MSPs as collateral for uncleared swaps, nonfinancial end users 
should instead pledge such assets to different banks - or perhaps even the same banks but under 
separate arrangements - as collateral for secured loans, and then draw cash from such loans to satisfy 
the collateral requirements for their uncleared swaps. But this simply moves the potential market and 
liquidity risk associated with the noncash assets from one bank (i.e., the bank SD or bank MSP 
counterparty, which is likely to be well-positioned to value the collateral if it regularly transacts swaps 
in the relevant industry), or one arrangement with a bank, to another. Moreover, such an extra step 
imposes transaction costs that could be otherwise avoided.  
 
Additionally in this context, in the case of end users that typically pledge real property as collateral for 
a swap, these entities may be limited in their ability to pledge their property as collateral to a margin 
lending facility because of the terms of the property’s financing. While many lenders are willing to 
allow a borrower to pledge the same property as collateral on a swap used to hedge the interest rate 
risk of a loan secured by that property, pledging that property as collateral for a margin lending facility 
may violate the loan’s restrictions against indebtedness.  
 
As such, the proposed prohibition of noncash collateral with respect to nonfinancial end users does not 
represent reasoned decision making, does not adhere to the Act or Congressional intent, and does little 
to nothing to protect U.S. financial stability. This is yet another reason the Prudential Regulators’ 
proposed rule should be modified to permit the use of noncash collateral by nonfinancial end users. 
 

B. The Proposed Rule Reduces the International Competitiveness of American Firms. 
 
Imposing margin requirements that are disproportionate to crisis-level loss experience will undermine 
the ability of American companies to compete effectively with foreign competitors.  Senate Agriculture 
Chairman Stabenow and Ranking Member Roberts acknowledged this when they urged regulators to 
accept end user concerns, “so that [end users’] costs of risk management allow them to remain 
competitive.”  
 
No other G-20 nation has discussed or proposed a comparable margin requirement on end users, nor did 
the G-20 leaders mandate an end user margin requirement in Pittsburgh.  Notably, in Europe, the 
European Market Infrastructure Regulation (“EMIR”) proposed by the European Commission (“EC”) and 
the current European Parliament and European Council texts do not include a margin requirement for 
nonfinancial end users, except for end users whose derivatives use poses systemic risk.  For example, 
the EC text states that entities that require central clearing would have to have “appropriate exchange 
of collateral or capital requirements” for uncleared derivatives.  The EU’s approach is important in two 
respects.  First, the legislative text focuses on entities that have a mandatory clearing requirement, 
namely financial entities and non-financial entities with positions that exceed a clearing threshold.   
Second, the legislative text comports with the CMC’s view that capital requirements adequately 
address the systemic risk related to uncleared derivatives without needing a duplicative margin 
requirement.  In light of the EU’s approach, a U.S. margin requirement undoubtedly disadvantages U.S. 
companies against their European competitors. 
 

C. The Extraterritorial Scope of the Proposed Margin Rule is Detrimental to U.S. Businesses. 
 
As the Prudential Regulators rightly point out, numerous questions surround the extra-territorial reach 
of the margin regulations. The questions posed by the Prudential Regulators include the following:  
 

 the “permissible territorial scope of the proposed rule;” 
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 the possibility of subjecting transactions to “multiple, potentially conflicting, margin 
requirements” established by U.S. and foreign regulators; and 

 the potential distortion of “competitive equality among” U.S. and foreign covered swap 
entities. 

 
To this list, CMC suggests adding several more questions and concerns from end users about extra-
territoriality. In particular, we urge the Prudential Regulators to clarify the potential for liquidity, 
price transparency, and availability of credit to be undermined by the proposed rule. We also believe 
that more information is needed about the uncertain statutory authority and applicability of the margin 
rule in foreign jurisdictions. 
 
As proposed, few exceptions exist to the rule’s extra-territorial reach.  The proposed margin rule could 
touch almost every transaction, including transactions between entities with extremely tenuous ties or 
potential to affect the United States.   Applying the proposed margin rule in this broad manner to 
foreign jurisdictions is unnecessary. Foreign covered swap entities will already have foreign capital, 
regulatory, and governance requirements.  Overlapping and potentially conflicting regulations from 
multiple jurisdictions applying to the same swap may result.  The compliance issues could also have a 
deleterious effect on the ability of end users to administer effective and efficient risk management 
programs. 
 
U.S. companies that compete globally may have foreign branches, or foreign incorporated subsidiaries 
that hedge commercial risks.  Historically, these foreign branches or subsidiaries have enough dealer 
counterparties to transact with, including foreign SDs and foreign branches or subsidiaries of U.S. SDs.  
Having access to a range of dealer counterparties provides multiple benefits - including more liquidity 
and more competition - which improves the cost of hedging.  The extraterritorial application of the 
proposed margin rule would diminish access to a robust pool of pricing sources and market participants, 
including U.S. SDs operating a foreign branch or U.S. SDs operating a foreign incorporated subsidiary.  
This will reduce liquidity and market competition, leading to a potential decrease in price transparency 
and worse pricing than available today. 
 
II. COMMENTS ON THE CFTC’S PROPOSED MARGIN REQUIREMENTS RULE 
 

A. CSEs Should Not be Required to Hold Initial Margin at Independent Third-Party 
Custodians. 

 
The CFTC’s proposed margin requirements rule should be modified by deleting the provisions requiring 
CSEs to hold initial margin from other CSEs at independent third-party custodians because there is no 
statutory authority for such a requirement. Congress identified and provided for one limited 
circumstance under which a CSE should be required to hold margin at a third-party custodian, and that 
is where the CSE’s counterparty requests that its margin be held in a segregated account. Congress 
could have provided broader circumstances under which collateral must be held with a third-party 
custodian, but it did not. As such, the Commission should preserve the option of counterparties to 
avoid the transaction costs resulting from requiring CSEs to identify, monitor, and transfer funds to and 
from independent third-party custodians. 
 

B. The Commission Must Give CSEs Sufficient Time to Develop and Implement the Models 
Required to Comply with the Proposed Margin Requirements Rule. 

 
The Commission must give CSEs sufficient time to comply with the proposed rule’s modeling 
requirements for calculating initial margin with respect to uncleared swaps. The Commission’s 
proposed rule requires CSEs to either develop and implement sophisticated models for the calculation 
of initial margin for such swaps, or identify the cleared swaps or futures most closely resembling the 
uncleared swaps and apply certain multipliers to the derivatives clearing organizations’ (DCOs) initial 
margin amounts for the identified proxies. However, some SDs and MSPs may have tens of thousands of 
swaps open at any given time. The development and application of the required models, or the 
identification of cleared products to use as proxies, for such a large number of swaps promises to be a 
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monumental task. Moreover, to avoid market disruptions, end users will require adequate lead time to 
evaluate and consider the effects of the methods selected by the SDs and MSPs before they are 
applied. For these reasons, the CMC requests that market participants be afforded a necessary 
adjustment time period before the final rule becomes effective. 
 

C. High Margin Requirements Distort the Incentive to Use Standardized Swaps. 
 
CMC is concerned that the proposed rule will create artificial incentives for companies to use 
standardized hedges, even if these hedges are not the most effective way to manage underlying 
commercial risks.  Currently, companies weigh the trade-offs between standardized hedges that may 
be more efficiently priced, and customized hedges that are specifically tailored to address a company’s 
idiosyncratic risks.  Economic incentives that deter companies from using tailored products will create 
at least two adverse consequences. First, companies will be exposed to basis risk between their desired 
customized hedge and the standardized hedge that they actually use to hedge their commercial risk. 
Second, companies will realize accounting volatility from the economic mismatch created by the basis 
risk.   
 
In particular, CMC believes that the proposed margin rule creates an economic incentive for end users 
to abandon customized hedges in favor of standardized hedges because standardized hedges will have 
lower margin costs overall. Financial and nonfinancial end users will face higher margin costs for 
uncleared swaps because the proposed margin rules will lead to increased bilateral transactions costs. 
For example, the requirement to execute credit support arrangements for every counterparty 
relationship and the initial margin requirements imposed on swap dealers will each impact end-user 
costs.  
 

D. The Proposed Rule Attempts to Eliminate Risks in General Instead of Focusing on 
Systemic Risks. 

 
The Act’s margin provisions rightly focus on regulating systemic risk related to SDs and MSPs. The 
structure of the Act’s margin provisions indicate that Congress intended regulators to focus on systemic 
risk as a primary criterion for establishing margin requirements. By their terms, these sections apply 
only to entities that pose systemic risk to the financial system: SDs and MSPs.   
 
The financial crisis was closely associated with the failure of systemically significant institutions that 
had accumulated excessive risks through their transactions with other systemically significant 
institutions.  CMC believes that the Commission should respect Congress’s specific focus on systemic 
risk and should not divert its attention to end-user hedging activities.  
 
Congress correctly recognized that end users’ use of derivatives to hedge or mitigate their commercial 
risks did not cause the financial crisis.  Moreover, Chairman Bernanke has commented: “The [Federal 
Reserve] Board does not believe that end users other than major swap participants pose the systemic 
risk that [the Dodd-Frank Act] is intended to address.” Also, historical evidence and available data 
simply do not support the contention that commercial end users contribute to systemic risk in the 
markets.  The latest market activity report from the Bank for International Settlements (“BIS”) 
confirms that nonfinancial end-users represent only 8.4 percent of the OTC derivatives market.  This 
small portion of the market is spread across tens of thousands of end users, making any individual end 
users’ exposure very small relative to the overall market and making it extremely unlikely that an end 
user could cause a CSE to fail. 
 
In light of the evidence, requiring any margin collection from end users would be for the purpose of 
shoring up the safety and soundness of CSEs whose systemic risks arise from their transactions with 
other CSEs, not from transactions with end users. This is equivalent to instituting a financial subsidy for 
CSEs, funded by end users. 
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CMC thanks the Prudential Regulators and the CFTC in anticipation of your attention to our comments. 
If you have any questions or would like to discuss further, please do not hesitate to contact me via 
email at christine.cochran@commoditymkts.org or via phone at (202) 842-0400 – ext. 101. 
 
Regards, 
 

 
 
Christine Cochran 
President 
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David A. Stawick 
Secretary 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street NW 
Washington, DC 20581 
 

 

Via agency website 
 
Re: “Margin Requirements for Uncleared Swaps for Swap Dealers and Major Swap 
Participants” / File Number RIN 3038-AC97 
 
I. Introduction and Summary of Comments 
 

The Coalition for Derivatives End-Users (the “Coalition”) is pleased to respond to the 
request for comments by the Commodity Futures Trading Commission (“CFTC” or the 
“Commission”) entitled “Margin Requirements for Uncleared Swaps for Swap Dealers and 
Major Swap Participants.”  The Coalition represents companies that use derivatives 
predominantly to manage risks. Hundreds of companies have been active in the Coalition 
throughout the legislative and regulatory process, and our message is straightforward: Financial 
regulatory reform measures should promote economic stability and transparency without 
imposing undue burdens on derivatives end-users.  Imposing unnecessary regulation on 
derivatives end-users, who did not contribute to the financial crisis, would create more economic 
instability, restrict job growth, decrease productive investment, and hamper U.S. competitiveness 
in the global economy.  

 
We are pleased to offer comments focused on ensuring that the proposed rule helps to 

regulate effectively the derivatives markets, does not pose undue burdens on the business 
community, and accurately reflects both the letter of the statute and legislative intent. 

 
Our comment letter is structured as follows: 
 
• In Section II we discuss policy and economic reasons why financial end-users should 

not be treated differently under the new regulatory structure and should not be 
subjected to margin requirements.  
 

• Section III explains why parts of the proposed rule would unnecessarily burden end-
users and offers alternative formulations that comport with the statute while imposing 
less financial hardship on the business community. Specifically, we believe that  
• high margin requirements for uncleared swaps create unnecessary incentives to 

use cleared swaps;  
• requiring the negotiation of new credit support arrangements would create 

substantial new legal and administrative costs; 
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• margin lending facilities are not an effective solution to issues raised by the 
proposed rule; 

• the proposed rule overly-restricts the use of non-cash collateral; 
• the proposed rule may not adequately account for the benefits of credit hedging; 

and 
• end-users will face unnecessary micromanagement of their counterparty 

relationships.  
 

• Section  IV examines how portions of the proposed rule conflict with the stated goals 
underlying the derivatives title of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act (the “Dodd-Frank Act”)—namely, to mitigate systemic risk—and 
offers ways to resolve the conflict.   
 

• Section V explains why the extraterritorial reach of the proposed margin rules extends 
too broadly and exceeds the authority of the Dodd-Frank Act.  
 

• Section VI establishes why margin requirements should not be imposed on inter-
affiliate swaps between entities within a single corporate group because of the 
economic reality of these swaps.  
 

• In Section VII, we explain why end-user subsidiary entities that are affiliated with a 
parent entity should qualify as end-users regardless of their affiliation with the parent. 
 

• Section VIII analyzes how the Dodd-Frank Act conveys margin authority and 
explains that the Act does not permit regulators to impose margin on end-users, either 
directly or indirectly.  We again provide an alternative formulation that reflects both 
relevant statutory provisions and legislative intent.   
 

• Section X discusses the required analyses the Prudential Regulators are required to 
undertake as part of their rulemaking process, specifically under the Regulatory 
Flexibility Act and the Unfunded Mandates Reform Act of 1995.  We discuss also the 
need for the Prudential Regulators to conduct a cost-benefit analysis to understand 
fully the impact of the proposed regulation on end-users and other market 
participants. 

 
The Coalition believes Congress communicated repeatedly both throughout the 

legislative process and in the text of the Dodd-Frank Act that end-users should not be subject to 
margin requirements.  This intent reflects policymakers’ collective judgment that end-users do 
not meaningfully contribute to systemic risk and that imposing margin requirements on end-users 
would unnecessarily impede their ability to efficiently and effectively manage their risks.  As 
proposed, however, we believe that elements of the Commission margin rule do not accord with 
Congressional intent and indeed ignore explicit and implicit standards for promulgating margin 
rules that Congress set forth in the Dodd-Frank Act.  
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The proposed rule imposing margin—either directly on end-users or indirectly through 
collection mandates on swap dealers (“SDs”) and major swap participants (“MSPs”)—is not only 
unauthorized by statute and unintended by Congress, but also are more expansive than needed to 
achieve stated ends and would work unnecessary hardship on U.S. businesses.  In this comment 
letter, we identify ways in which the proposed rules are overbroad and harmful to businesses and 
suggest alternatives.  These suggestions should not be read as a retreat in any respect from the 
Coalition’s fundamental belief that rules, as proposed, are not authorized by the Dodd-Frank Act.  
That is our primary position and we therefore urge the Commission to create a true exemption 
from margin requirements for all trades that include an end-user. 

 
The Coalition represents both financial and non-financial end-users.  While we appreciate 

that the Commission’s proposed rule largely exempts non-financial end-users from margin 
requirements, we believe that financial end-users should be granted the same exemption.  
Financial end-users include entities such as, pension plans, captive finance affiliates, mutual life 
insurance companies, and commercial companies with non-captive finance arms.  These entities 
do not pose systemic risk to the financial system and use derivatives predominantly to hedge 
risks associated with their businesses.  In short, they use derivatives the same way non-financial 
end-users do.  We thus believe that margin should not be required for all end-users, whether 
financial or non-financial.   

II. Financial End-Users Should Not Be Subject to Margin Requirements 
 

A. Distinctions between Financial and Non-Financial End-Users in the Margin 
Context are Supported Neither by Logic nor the Statute 

 
The trade associations represented in the Coalition represent thousands of American 

businesses, including non-financial end-users, as well as many financial end-users.  Many non-
financial companies also have subsidiary entities that are financial in nature.  For example, some 
non-financial companies centralize their treasury operations in entities that facilitate financing 
and hedging activities on behalf of affiliates under the same corporate umbrella.  Other 
companies have captive finance units that provide financing to facilitate selling the parent 
company’s products.  The pension funds of non-financial firms will also be designated as 
financial entities and subject to clearing, trading and margin requirements even though they use 
derivative to manage risk in ways that do not add risk to the financial system.  All of these 
financial end-users predominately hedge commercial risks, just as their non-financial 
counterparts do.  They all work to preserve liquidity, and they all use customized derivatives to 
hedge idiosyncratic risks.  The Coalition has concerns that the proposed margin rule will 
disproportionately burden these financial end-users. 

 
We believe that modifying the margin requirements for financial end-users without 

meaningfully increasing systemic risks is possible.  A recent economic analysis performed by the 
economics department of the Office of the Comptroller of the Currency (“OCC”) on the 
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corresponding rule for bank SDs and MSPs supports our position.1  The OCC analysis looked at 
the 74 OCC regulated banks that had more than $100 million in swaps as of December 31, 2010.  
The notional amount of swaps held by these 74 institutions totaled $179.49 trillion.  The OCC 
then considered the impact of increasing the $100 million threshold to see the swap notional that 
would be outstanding when considering a smaller group of banks in the sample.  Although 
raising the threshold from $100 million to $10 billion reduced the number of banks in the sample 
from 74 to 22, the outstanding notional for the remaining 22 banks remained virtually 
unchanged.  The aggregate notional amount for the 22 largest institutions amounted to $179.44 
trillion.   

 
The OCC explains this phenomenon as follows: “Because total swap amounts are 

concentrated in a relatively small number of institutions, varying this threshold has little impact 
on the dollar amount of swaps affected by the proposed rule. Varying the threshold does, 
however, affect the number of institutions that would be subject to the proposed rule.”  Because 
of the concentration of swaps exposures within a small number of market participants, 
addressing systemic risk concerns is substantially a function of subjecting only those institutions 
to the salient aspects of regulation.   

 
Subjecting end-users to margin requirements when those entities are not systemically 

risky and when they use derivatives to mitigate business risks makes only a fractional 
contribution to systemic risk reduction, while subjecting these entities to substantial economic 
burdens. These burdens may have far-ranging economic consequences.  For example, pension 
funds, which played no role in the financial crisis and make no meaningful contribution to 
systemic risk, nonetheless would be subject to costly new margin requirements, which could 
affect risk management practices and, as a result, retirement security generally. 
 

During the debate over the margin provisions of the Dodd-Frank Act, the bill’s managers 
did not distinguish between financial and non-financial end-users. For example, House 
Agriculture Committee Chairman Peterson stated that Congress had “given the regulators no 
authority to impose margin requirements on anyone who is not a swap dealer or a major swap 
participant.” In response, House Financial Services Chairmen Frank agreed, saying that “the 

gentleman is absolutely right.  We do differentiate between end-users and others.”2 This 
colloquy was carefully crafted to emphasize that Congress wanted margin requirements to apply 
to SDs and MSPs, not financial or non-financial end-users.  The text of the Dodd-Frank Act 
underscores the fact that no distinction between financial and non-financial end-users was 
intended with respect to margin requirements.  There simply is no textual support for such a 
distinction in the statute. 

                                                 

1   Office of the Comptroller of the Currency, Economics Department, Unfunded Mandates 
Reform Act Impact Analysis for Swaps Margin and Capital Rule (Apr. 15, 2011). 

2   156 CONG. REC. H5248 (June 30, 2010) (colloquy of Representatives Frank and Peterson). 
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B.  The Proposed Rule does not Appropriately Distinguish between High Risk and 
Low Risk Financial Entities 

 
The Coalition appreciates the Commission’s acknowledgement that not all financial 

entities pose a high risk to the financial system as demonstrated by the Commission’s providing 

for margin thresholds higher than zero for low risk financial end-users.3  However, we believe 
the criteria used by the Commission to determine which entities are low risk do not account for 
important factors that we believe the Commission should employ to distinguish the relevant risk 
characteristics of a particular entity.  For example, the Treasury Department explained in a 
whitepaper that “[a]ny financial firm whose combination of the size of a derivatives portfolio, 
leverage, and interconnectedness could pose a threat to financial stability if it failed…should be 
subject to robust consolidated supervision and regulation, regardless of whether the firm owns an 

insured depository institution.”4 The Treasury Department’s analysis establishes that size,5 
leverage, and interconnectedness must be considered together to determine whether an entity 
could pose a threat to the financial system.  In other words, no single factor alone is sufficient to 
determine whether an entity should be classified as “high risk.”   
 

Although the proposed rule appropriately recognizes that not all financial entities are high 
risk, it focuses narrowly on regulatory capital requirements to distinguish between high risk and 
low risk entities.  This criterion does not adequately capture each financial entity’s true risk 
profile, which would be more appropriately assessed through an examination of its 
uncollateralized exposure to other market participants.  As drafted, the proposed rule would 
improperly classify many low risk entities as high risk.  In fact, many entities classified as “high 
risk” could have materially lower risk characteristics that entities classified as “low risk.”  The 
Commission therefore should take a more nuanced approach in defining “low risk” that takes 
into account all of the following criteria:  

 
• The quantity of the entity’s uncollateralized credit exposure to SDs and MSPs; 
• Whether the derivative is used for hedging or speculative purposes; 
• The entity’s degree of leverage; 

                                                 

3   76 Fed. Reg. 23736 (Apr. 28, 2011).  We use the terms “high risk” and “low risk” in this 
letter to refer to financial entities that must have a zero margin threshold and those that are 
permitted to have a margin threshold above zero, respectively, as classified in the proposed 
rule.  

4   Department of the Treasury, Whitepaper on Financial Regulatory Reform, available at:  
http://www.treasury.gov/initiatives/wsr/Documents/FinalReport_web.pdf.  

5   For the purpose of derivatives legislation, the size in question relates not to the size of the 
firm, but rather to the size of its derivatives portfolio.   
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• The entity’s dependence on substantial quantities of uncollateralized short-term 
funding; and 

• The quantity of an entity’s derivative counterparties or derivative transactions. 
 

Being classified as a high risk financial end-user will impose high burdens on an end-
user, as these entities must over-collateralize their derivatives exposures.  The majority of low 
risk financial end-users, however, also face punitive margin requirements.  The maximum 
threshold SDs and MSPs are permitted to set for financial end-users is proposed to be 
approximately $30 million.  This threshold is too low as the failure of an entity with much more 
material exposures could still have little or no impact on financial market stability.   For many 
financial end-users, such a low and inflexible threshold system will not provide meaningful relief 
from the burdens imposed by the proposed rule.  

 
The proposed rule also defines low risk financial end-users as those that, among other 

things, “do not have a significant swaps exposure.” It further defines significant swaps exposure 
as swap positions exceeding $2.5 billion in daily average aggregate uncollateralized outward 
exposure plus daily average aggregate potential outward exposure.  The Coalition believes the 
Commission is justified in setting these thresholds at the level that determines which entities 
qualify as a MSP.  We believe that levels set below such thresholds are unwarranted and urge the 
Commission to adjust the thresholds for margin purposes accordingly. 

C. At a Minimum, Financial End-User Swaps that Do Not Contribute to Systemic 
Risk Should Not be Subject to Margin Requirements  

 
As Section VIII below confirms, the Dodd-Frank Act does not give regulators the 

authority to impose margin on any swaps to which an end-user is a party.6 If, however, the 
CFTC disregards the text of the Dodd-Frank Act and Congressional intent by imposing margin 
requirements on swaps that involve financial end-users, the Commission should exempt specific 

classes of swaps from margin requirements that do not increase systemic risk.7    

There are many classes of swaps that should rightly be exempt from the Dodd-Frank 
Act’s margin requirements because they are used to hedge or mitigate commercial risk and do 
not contribute to systemic risk.  We urge the Commission to exempt from margin requirements 
all swaps entered into by end-users for these purposes.  Further, we appreciate that the Securities 
and Exchange Commission (“SEC”) and CFTC, in their proposed definition of those positions, 

                                                 

6  See Section VIII infra.  See also, 7 U.S.C. § 4s(a)–(e); Dodd-Frank Act § 731. 

7    We acknowledge that the Dodd-Frank Act directs the Commission to impose margin 
requirements on swaps between SDs and MSPs.  Thus, if the Commission exempted a 
specific class of swaps from margin requirements, we acknowledge that swaps within that 
class that are between SDs and MSPs would still be subject to margin requirements. 
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“established to hedge or mitigate commercial risk,” have relied upon a standard of “economic 
appropriateness” rather than a hedge accounting standard. 
 

However, if the Commission continues to believe that a different standard should be used 
for financial end-users than for non-financial end-users, we believe it should still exempt from 
margin requirements those swaps entered into by financial end-users that meet the highest 
standards for demonstrating that they are used to mitigate commercial risk.  These include, for 
example, swaps that qualify for hedge accounting treatment pursuant to Accounting Standards 
Codification Topic 815, Derivatives and Hedging (“Topic 815”), previously known as Statement 
of Financial Accounting Standards No. 133 (“FAS 133”).  Because these hedges meet the highest 
standards for demonstrating that they are used to mitigate commercial risk, the likelihood that 
they will meaningfully contribute to systemic risk is remote.  The purpose of hedge accounting 
under Topic 815 is to determine if a swap is “highly effective” at hedging a particular 
commercial risk, and if so, limit the end-user’s accounting income volatility to actual operational 
performance.  A hedge is deemed “highly effective” under Topic 815 when an end-user has 
demonstrated that a movement in or out of the money on the designated swap is offset by a 
corresponding opposite change in the entity’s underlying cash flow or fair value.  The result of a 
“highly effective” hedge for an end-user is that losses on the swap are offset by gains on the 
hedged item. These gains and excess cash flows are available to settle the trade with the 
counterparty.  Thus, the offsetting nature of the cash flows that exist when taking into account 
both the hedge and the hedged item help reduce or eliminate the likelihood that such trades will 
pose a risk to financial stability. 
 
 An entity demonstrates the “effectiveness” of a swap via a comprehensive, rigorous 
process.  First, the entity must comply with strict documentation requirements, including a 
declaration in writing upfront that the swap is intended to hedge a specific commercial risk.  
Next, the entity must perform effectiveness testing at the inception of a hedging relationship, 
conducting up to four statistical analyses using historical data to demonstrate a statistically 
significant correlation between the sales price of the underlying asset, such as a commodity, and 
the index from which the swap is priced.  Finally, the entity must periodically re-perform these 
statistical tests over the life of the swap to demonstrate the continuing validity of the relationship. 
A swap can only qualify for hedge accounting treatment if all criteria are met.  Given the 
rigorous requirements of hedge accounting, it would be inappropriate and unnecessary to apply 
margin requirements to swaps formally designated as hedging instruments.   
 
 Further, for derivatives positions held by financial end-users that may not meet the 
requirements of FAS 133, but that do meet the final definition of “positions established to hedge 
or mitigate commercial risk,” the Coalition urges the Commission to, at a minimum, allow for 

lower margin requirements than would be applied to speculative trades.8  Such an approach 

                                                 

8   The CME Group’s margin requirements on futures contracts allow for a lower margin 
requirement for hedges, available at: http://www.cmegroup.com/clearing/risk-

[Footnote continued on next page] 
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matches current market practice in the futures market and would acknowledge the lower risks 
posed by derivatives used to mitigate commercial risk. 
 

D.  At a Minimum, Entities Exempt from Clearing Should be Exempt from Margin 
 

 Although we believe that all financial and non-financial end-users should be exempt from 
margin requirements, we believe also, at a minimum, that any entity that is exempt from clearing 
should be exempt from margin requirements.  As currently drafted, there are two classes of 
entities that Congress exempted from the clearing requirement that the Commission, at a 
minimum, should exempt from margin requirements.   
 

In particular, it is not clear whether the Commission intended to classify captive finance 
units as financial end-users or as non-financial end-users.  We note that the term “commercial 
end user” is “generally understood to mean a company that is eligible for the exception to the 

mandatory clearing requirement. . . .”9  Because captive finance units are eligible for the 
exception to mandatory clearing, it could be concluded that the Commission intended that they 
be classified as commercial end-users.  However, we urge the Commission to clarify that this is 
their intent.   

Additionally, although the Commission is required to consider whether to exempt small 
banks, farm credit system institutions and credit unions from the clearing requirements, it has not 
made clear that such institutions are exempt from margin requirements.  We urge it to do so in 
the final margin rule.   

Recommendations:   
In addition to the aforementioned recommendation concerning swaps that comply with 

hedge accounting standards, if the Commission applies margin requirements to financial end-
users, the Coalition recommends the following: 

 
• The Commission should clarify that captive finance units are not intended to be classified 

as financial end-users.   
• The Commission should exempt small banks, farm credit system institutions, and credit 

unions from margin requirements in the final rule.  
• The definition of low risk financial end-user should remove the criterion referring to 

regulatory capital requirements. 
• Classification as a high risk financial entity should be predicated on a combination of 

factors including the following: 
o The quantity of the entity’s uncollateralized credit exposure to SDs and MSPs; 

                                                 
[Footnote continued from previous page] 

management/historical-margins.html and http://www.cmegroup.com/clearing/risk-
management/files/26_2008_to_december_2010.pdf. 

9   15 U.S.C. § 78c-3(g). 
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o Whether its derivatives are used for hedging or speculative purposes; 
o The entity’s degree of leverage; 
o The entity’s dependence on substantial quantities of uncollateralized short-term 

funding; and 
o The quantity of an entity’s derivatives counterparties or derivatives transactions. 

• The maximum threshold available to low risk financial end-users should be higher, be 
risk-based and be commensurate with the amount of uncollateralized exposure that has 
systemic significance.  Thresholds that would trigger classification as a MSP are a useful 
proxy for systemically significant exposures.   

• At a minimum, financial end-users that use derivatives that qualify as hedges under 
Accounting Standards Codification Topic 815, Derivatives and Hedging, 
previously known as Statement of Financial Accounting Standards No. 133, should 
qualify for the same margin treatment as non-financial end-users. 

 
III. The Proposed Margin Framework Places an Unnecessary Burden on End-Users 

A.  High Margin Requirements Distort the Incentive to Use Standardized Swaps 
 

The Coalition is concerned that the proposed rule will create artificial incentives for 
companies to use standardized hedges, even if these hedges are not the most effective way to 
manage underlying commercial risks.  Currently, companies weigh the trade-offs between 
standardized hedges that may be more efficiently priced, and customized hedges that are 
specifically tailored to address a company’s idiosyncratic risks.  Economic incentives that deter 
companies from using tailored products will create at least two adverse consequences.  First, 
companies will be exposed to basis risk between their desired customized hedge and the 
standardized hedge that they actually use to hedge their commercial risk.  Second, companies 
will realize accounting volatility from the economic mismatch created by the basis risk.   

 
 In particular, the Coalition believes that the proposed margin rule creates an economic 
incentive for end-users to abandon customized hedges in favor of standardized hedges because 
standardized hedges will have lower margin costs overall.  This cost difference has at least two 
sources.  First, the proposed rule requires more stringent margin calculations for uncleared swaps 
when used by financial end-users.  For example, margin for cleared swaps is typically calculated 
by accounting for all price variations over a three to five day period.  The proposed margin rule 
for uncleared swaps, however, requires margin calculation models to account for all price 

changes over a ten-day period.10  Second, both financial and non-financial end-users will face 
higher margin costs for uncleared swaps because the proposed margin rules will lead to increased 
bilateral transactions costs.  For example, the requirement to execute credit support arrangements 
for every counterparty relationship and the initial margin requirements imposed on SDs for 
trades with end-users will each impact end-user costs.  
 
                                                 

10 76 Fed. Reg. 23746 (Apr. 28, 2011). 
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Recommendations:  
The Coalition recommends that the required criteria for calculating margin on uncleared 

swaps should not be set to result in margin requirements that are unnaturally higher for uncleared 
swaps.  Setting higher margin requirements for uncleared swaps would drive end-users toward 
cleared swaps, a result that was not contemplated by Congress in passing the Dodd-Frank Act 
and that constitutes an unwanted and unnecessary intrusion into business decision-making.  
  
  B.  Imposing Margin Requirements on End-Users Will Slow Growth and Cost Jobs 
 
  Imposing margin requirements on end-users would cause negative practical consequences 
for end-users. These consequences range from increased hedging costs because all market 
participants will be forced unnecessarily to enter into credit support arrangements, to needlessly 
locking-up working capital that certain business owners rely on to grow their operations and 
create jobs.   
 

1. The proposed margin rule leaves open the possibility that all market participants 
would be required to enter into new credit support arrangements.  The Commission 
should clarify that existing documentation practices satisfy the requirements to have 
credit support arrangements.  
 

  The Coalition appreciates the intent of the Commission to codify market practice, but 
vague provisions in the proposed rule could be interpreted to require negotiation of new credit 
support documentation for all end-user transactions.   Today’s marketplace does involve bilateral 
margin agreements, but to a limit.  According to a survey of Coalition members, only 61% of all 
end-users employ bilateral margin agreements.  The proposed margin rule could be interpreted as 
forcing the other 39% to adopt new documentation, which would impose significant 

administrative and legal costs on end-users.11  Of the end users that have not entered into margin 
posting agreements (e.g., such as those documented under a Credit Support Annex), the vast 

majority have entered into ISDA documentation12 that specifies that they do not have a specific 

                                                 

11 An analysis of the Coalition for Derivatives End-Users’ Survey on Over-the-Counter 
Derivatives, Feb. 11, 2011 available at http://www.centerforcapitalmarkets.com/wp-
content/uploads/2010/04/Coalition-for-Derivatives-End-Users-OTC-Derivatives-
Survey_Final-Version-2-11-11.pdf. 

12 The existence of credit support documentation, including but not limited to the requirement 
to post margin under a Credit Support Annex, is typically specified in Part 4 of the Schedule 
to the International Swaps and Derivatives Association’s Master Agreement (both the 1992 
and 2002 versions).  For end-user transactions for which there is no margin posting 
requirement, the participants typically would specify that there is no such Credit Support 
Annex in Part 4, or would specify other agreements that serve as credit support for the 

[Footnote continued on next page] 
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margin posting requirement.  The Coalition requests that the Commission specify that that such 
language in previously negotiated agreements is sufficient, and that the term “credit support 
arrangement” is not limited to include only margin posting agreements, such as the Credit 
Support Annex.     
 
  Even the 61% that already transact with bilateral margin agreements currently have wide 
latitude in negotiating the terms of those agreements.    If the Commission were to require market 
participants to negotiate new credit support arrangements, the proposed margin rule would create 
substantial new legal costs, especially for those that hedge infrequently but would still have to 
incur the requisite negotiation costs.  By using the CFTC’s estimate for the number of end-users 
affected, the Coalition estimates that these legal costs could be substantial.  As shown in Figure 
A, making assumptions about the time it takes to negotiate a credit support arrangements and any 
third party account agreements, the number of counterparty relationships per end-user, and the 
legal cost to negotiate, one could easily estimate costs rising to hundreds of millions of dollars.   
 

  Assumptions
13

 
End-Users 30,000 
% End-Users with No CSAs 39% 
Adjusted End-users                                11,700  
Attorney Hours Per CSA 5 
CSA’s per end-user 11 
Cost per Attorney Hour $300  
 Total Cost for End-Users $193,050,000  

Figure A. Estimated legal costs associated with 
mandatory CSAs. 

 

                                                 
[Footnote continued from previous page] 

transactions between the two parties to the ISDA in Part 4 (e.g., a “cross-collateralization” 
arrangement that specifies that other collateral backs the swaps under the ISDA). 

13 Where possible, these assumptions were drawn from data in the Coalition’s survey of 
end-users.  (An analysis of the Coalition for Derivatives End-Users’ Survey on Over-the 
Counter Derivatives (Feb. 11, 2011), available at: 
http://www.centerforcapitalmarkets.com/wp-content/uploads/2010/04/Coalition-for-
Derivatives-End-Users-OTC-Derivatives-Survey_Final-Version-2-11-11.pdf.).  We note that 
actual costs could be higher, as we have not taken into account the cost associated with new 
credit support arrangements entered into to ensure margin requirements are not retroactively 
applied to pre-existing contracts and CSAs entered into as a result of Section 716 of the 
Dodd-Frank Act. 
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2. The initial margin requirement is a new and costly requirement for most financial 
end-users, while the variation margin requirements may undermine the ability of an 
end-user to negotiate the best terms for a swap. 

  
  For many market participants, and especially for end-users, an initial margin requirement 
such as that proposed for financial end-users would be a new economic cost that is not normally 
applicable to the bilateral over-the-counter (“OTC”) market.  A recent Coalition survey found 
that 3% initial margin requirement on the S&P 500 companies could be expected to reduce 

capital spending by $5.1 billion to $6.7 billion.14  The United States would lose 100,000 to 

130,000 jobs from both direct and indirect effects.15  The analysis illustrates that the strength of 
the economy and people’s livelihoods are at stake. 
   
  Although much of the liquidity impact of the proposed rule will be focused on financial 
end-users, SDs and MSPs and all market participants, including non-financial end-users, will be 
impacted by the significant liquidity burdens placed on these market participants. 
 
  Because all market participants will bear the cost of increased system-wide margin 
requirements, the Coalition believes that the margin requirements must be set at levels consistent 
with historical loss experience.  Since inception of the financial crisis, U.S. financial institutions 

have reported $1.262 trillion16 in losses in their financial statements.  Of this amount, only $49 
billion resulted from derivatives.  More than half was attributable to AIG and was made up of 
mortgage-related credit default swaps, which financial end-users typically do not use.  The 
remaining losses from the $1.262 trillion came from non-derivatives products, including loans.  

This derivatives loss data offers a useful point of comparison to evaluate whether setting 
aside the substantial cash resources required by the proposed rule is appropriate.  In its economic 
analysis of the Prudential Regulators’ comparable rule for bank SDs and MSPs, the OCC 
estimated the cash resources that would be required to satisfy the initial margin requirements of 
the Act on 74 OCC regulated banks.  It concluded that $2.05 trillion would be required to be set 

                                                 

14 An analysis of the Coalition for Derivatives End-Users’ Survey on Over-the Counter 
Derivatives (Feb. 11, 2011), available at: http://www.centerforcapitalmarkets.com/wp-
content/uploads/2010/04/Coalition-for-Derivatives-End-Users-OTC-Derivatives-
Survey_Final-Version-2-11-11.pdf. 

15 An analysis of the Coalition for Derivatives End-Users’ Survey on Over-the Counter 
Derivatives (Feb. 11, 2011), available at: http://www.centerforcapitalmarkets.com/wp-
content/uploads/2010/04/Coalition-for-Derivatives-End-Users-OTC-Derivatives-
Survey_Final-Version-2-11-11.pdf. 

16 Writedowns and credit-market losses, as determined through the Bloomberg WDCI function 
as of 6/3/2011.  
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aside to satisfy the initial margin requirements of the rule.  Although the proposed rule did not 
calculate the impact of such requirements on non-OCC regulated banks, the conclusions 
presented therein are useful for the CFTC as it determines its own margin framework.  
Specifically, the analysis counsels that (1) a quantitative analysis of the proposed rule is feasible, 
(2) that the results of such an analysis suggest the margin requirements are quite significant and 
(3) that the results, if accurate, are presently disconnected from the historical loss experience in 
the derivatives market. 
 
  It is worth noting that there is a simple and compelling reason that explains why initial 
margins have historically been applied universally for central clearing, but often inapplicable to 
bilateral end-user hedges.  In central clearing, the central clearing party must guarantee a 
contract’s performance even if one of the two counterparties defaults.  This guarantee requires 
the central clearing party to perform a close-out process with the defaulting party and replace the 
defaulting contract with a new one.  The new contract’s cost should theoretically equal the 
variation margin already collected.  If the close-out occurs over a longer time period, however, 
any adverse movement in the replacement contract’s cost can be covered by the initial margin.  
In contrast, a non-defaulting SD counterparty in a bilateral situation has no obligation to replace 
the defaulted contract with a new one.  In fact, dealers may only need to terminate offsetting 
hedges that are more liquid than the customer OTC transactions 
 
  Punitive initial margin assumptions within the proposed margin rule will also raise the 
potential costs to financial end-users.  The proposed rule calls for an initial margin model that 
covers with a 99% confidence price movements over a ten-day period using historical data based 
on stressed market conditions.  In typical practice, however, SDs have the contractual ability to 
close-out a defaulted derivative contract in much shorter time frames.  The closeout periods for 
default in ISDA agreements, for example,  for bilateral trades typically allow for trade 
termination within two to five business days of a default—a timeframe similar to that used by 
derivatives clearing organizations (“DCOs”) when closing out cleared derivative transactions.  
Typically, any market hedges or collateral that needs to be terminated or sold when an end-user 
defaults could be done so well within a one-day period.  This is especially true when 
contemplating the limited set of collateral types the Commission has set forth in their proposed 
rule.  There may be circumstances in which illiquid transactions are in some way connected to 
the close-out process—such as when a derivative is associated with subprime mortgage.  But the 
vast majority of end-user hedges involve closeouts that can be handled expeditiously.  The 
required ten-day period is thus disconnected from the reality of the bilateral close-out process.  
Importantly, this punitive assumption could deter market participants from hedging their 
business risks or make it very costly to do so. 
 
  Furthermore, the proposed rule’s requirement that portfolio margining may not be offset 
across asset classes under the alternative calculation method, that variation margin payments 
from end-users meet specific minimum transfer amounts and that they be transferred within 
certain periods of time, undermine the ability of end-users and their counterparties to negotiate 
the best terms for a given transaction.  Offsetting of positions across asset categories can allow 
counterparties trading under master netting agreements to calculate their true exposure to each 
other, while limiting this practice could unnecessarily increase the margin requirements on 
end-users.  Current practice also allows counterparties to determine minimum transfer amounts 
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and the timing of both initial and variation margin payments for their transactions.  However, the 
proposed rules would require a minimum transfer amount of no greater than $100,000  and that 
SDs and MSPs must collect these payments at least once a day from financial end-users.  Such 
new requirements will reduce the ability of counterparties to customize the terms of their 
transactions, which will generally advantage the covered swap counterparties and drive up the 
administrative and margin costs for end-users.   
 
  The end-user will also be disadvantaged if, in circumstances when portfolio margining is 
appropriate, SDs and MSPs are enabled to include in margin calculations an end-user’s swap 
positions entered into prior to the effective date of the new rules.  By allowing an SD or MSP to 
choose to include pre-effective date swaps in their margin calculations without the consent of 
their end-user counterparty, the proposed rule may provide SDs and MSPs with an incentive to 
maximize the margin collected from end-users, regardless of the original documents in place 
between counterparties and without regard to the true risk of the counterparty. 
 

3. The eligibility of initial models is unnecessary restrictive. 

Proposed § 23.155(b)(1)(i) to (iii) sets forth eligibility requirements for initial margin 
models that would forbid the use of internally developed models at the present time.  As the 
Commission has noted, this aspect of the proposal differs from the Prudential Regulators’ 
approach.  Although the Commission provides for three alternatives to license and use third party 

initial margin models,17 these alternatives present at least two challenging issues for the SDs and 
MSPs.   

The first issue is that many factors limit the availability of third party models.  
• First, DCOs and prudentially regulated SDs and MSPs may not have an incentive to 

stray from their core businesses and offer their proprietary models for licensing.   
• Second, DCOs are traditionally equipped to value standardized derivatives rather than 

the customized derivatives typical of bilateral transactions. 

                                                 

17 § 23.155(b)(1) To be eligible for use by a covered swap entity, a model shall meet the 
standards set forth in paragraph (b)(2) of this section, be filed with the Commission by a 
covered swap entity pursuant to paragraph (b)(3), be approved by the Commission pursuant 
to paragraph (b)(4) of this section and either be:   

  (i) Currently used by a derivatives clearing organization for margining cleared swaps; 

  (ii) Currently used by an entity subject to regular assessment by a prudential regulator for 
margining uncleared swaps; or 

  (iii) Made available for licensing to any market participant by a vendor. 
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• Third, DCOs and prudentially regulated SDs and MSPs may be reluctant to share 
their proprietary valuation models with external customers in order to protect their 
intellectual property and competitive advantages.   

• Forth, the derivatives industry has evolved over the years with a predisposition 
towards developing internal valuation models.  As such, the availability of 
independent vendors offering robust risk management models is limited, and no 
vendors exist for some product types. 

• Fifth, the availability of flexible and extendable third party models that can be easily 
and quickly adapted to the changing product offerings of customized derivatives is 
inherently limited. 

The second issue is whether third party models are appropriately robust for risk 
management by an SD or MSP.  Without a deep understanding of the internal assumptions, 
workings, and short-comings of risk management models, an SD or MSP would be dependent on 
the quality of the third party’s models and in essence cede part of its risk management 
responsibilities to the third party. 

These challenges may force SDs and MSPs to use the Alternative Method proposed in § 
23.155(c) whereby, the initial margins of uncleared swaps are approximated with cleared swaps 
or futures contracts, subject to regulatory multipliers of 2.0x or 4.4x.  The use of approximations 
and multipliers would likely impute punitive initial margins on uncleared swaps, and increase the 
costs of hedging for end-users. 

4. The costs that would be imposed by the proposed rule are not effectively 
mitigated by the use of margin lending facilities. 

  
  Margin lending facilities would not provide a potential solution to financial end-user 

concerns with margin requirements.18  Instead, they would simply force more complexity and 
regulatory burden onto financial end-users without reducing systemic risk by increasing costs 
both directly and through exposure to new types of risk.  First, financial end-users need certainty 
and liquidity to manage their balance sheets.  But the amount of margin borrowed and costs 
associated with a margin lending facility cannot be known upfront.   The amount cannot be 
known because it depends on market fluctuations.  The costs cannot be known because lenders 
typically base credit fees on a floating interest rate, plus credit spread.  Thus, the total costs of a 
margin lending facility vary based on the unpredictable amount needed to be borrowed and the 
unpredictable interest costs of that borrowing. 
 
  Second, lenders will typically limit how much can be borrowed, much like a credit limit 
on a consumer credit card.  The exact limit must be high enough to cover at least two or three 
standard deviations worth of potential price movements in the underlying derivatives portfolio.  

                                                 

18 The borrower could enter into an unsecured credit facility, or a facility secured by less liquid 
collateral, and use the funds to satisfy cash margin requirements.  
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Lenders, however, will want to pass on the higher costs associated with offering high limits.  
This creates an incentive for both lenders and financial end-users to agree on a lower limit that 
covers mark-to-market movements typically observed in normal market conditions.  Should the 
margin requirement ever exceed the limit, however, as might occur in stressed market conditions, 
financial end-users will still face unfunded margin requirements that margin lending facilities 
cannot cover.  
 
  Third, lending facilities may not offer the same maturity term as the supported swaps.  
Floating rate lending facilities typically have a maturity range of one to five years.  In contrast, 
interest rate swaps with maturities exceeding five years are not exceptional.  These term 
differences expose financial end-users to maturity mismatches and “roll-risk,” requiring financial 
end-users to periodically renew or secure new sources of margin lending facilities.  This would 
place an additional risk and burden that today’s financial end-users do not face.  Periodic 
refinancing could also be especially difficult to obtain during periods of market stress, when 
lenders reduce lending capacity. 
 
  Fourth, financial end-users would face costs unrelated to risk.  Any credit facility offered 
by a bank generally comes with new fees.  These fees could include commitment fees, unused 
facility fees or maintenance fees in the ordinary course of business.  Lenders may also charge 
termination fees.  
 
  Even if lending facilities came free of charge, they still would serve little or no role in 
mitigating systemic risks.  Margin lending facilities offered by banks (and especially if offered 
by SDs and MSPs) would merely re-allocate and re-label risk, but not materially reduce it.  What 
was formerly derivatives exposure risk would be converted into a lending facility risk.  A 
counterparty default from a derivatives obligation would have the same impact on a bank as a 
default on a margin lending facility obligation.  In other words, changing the form of the 
obligation does not eliminate the risk.  
 

5.  The proposed rule unnecessarily restricts the use of non-cash collateral.   
 
  While we appreciate that the proposed rule allows non-financial end-users to use non-
cash collateral, for financial end-users, the proposed rule radically narrows the universe of 
eligible collateral to cash, obligations guaranteed by the U.S. government, or GSE senior debt 

obligations.19  This is a major change from current market practice, which allows parties to use 
many other types of liquid collateral.  For example, parties can currently negotiate and agree to 
use any of the following types of securities to satisfy margin requirements today:  
 

• Agency pass-through securities; 
• Callable and non-callable agency debt; 

                                                 

19 76 Fed. Reg. 23747 (Apr. 28, 2011). 
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• Municipal securities issued by state and local governmental authorities and 
agencies; 

• Oil and gas properties; 
• Right-way risk collateral; 
• Physical assets and commodities; 
• Highly-rated corporate debt; 
• Highly-rated commercial paper; 
• Certain foreign government bonds; 
• Letters of credit from highly-rated banks or insurance companies; 
• Any other collateral used to secure a commercial loan, including equity interest in 

subsidiaries or priority interest in the cash flow of subsidiaries; and 
• Other forms of collateral as the parties may agree on. 

 
 Existing market practice further allows for non-cash collateral as negotiated by the 
parties, which could include physical real estate, physical plants, or physical commodities.  This 
is particularly important for end-users that carry limited cash or liquid securities on their balance 
sheets.  Such collateral may be pledged in connection with a commercial or real estate loan and 
may secure both the loan and the swap.   
 

Congress recognized the inherent benefits of these loan and swap arrangements in 

crafting the insured depository institution carve-out to the SD definition.20  This carve-out 
exempts banks from the SD definition when they offer swaps in connection with originating a 
loan and acknowledges the important role swaps play in reducing risks inherent in commercial 
borrowing and lending.  Further, such swaps are offered generally by one member of a lender’s 
group and the lack of these hedges could reduce the ability of banks to offer asset-backed loans, 
as the commercial price risk exposed by the borrower impacts the future revenue predictability.   
 
  The carve-out provision also confirms that depository institutions’ practice of offering 
swaps in connection with loan originations and using non-cash collateral does not carry the risks 
that the Dodd-Frank Act is intended to address.  Indeed, the market currently manages the lower 

liquidity inherent in non-cash collateral by applying haircuts instead of banning its use.21  This 
practice accounts for relative liquidity differences.  Parties customize and agree to haircuts as 

                                                 

20 Dodd-Frank Act § 716(b)(2)(B). 

21  Note that it is not customary to apply haircuts to physical assets such as property.  For 
example, when a bank makes a floating rate commercial loan together with an interest rate 
swap to a commercial property owner, the lender conceives of its collateral needs as being no 
greater than that which would be required for a fixed rate loan.  Just as the property collateral 
pledged against the fixed rate loan is sufficient to satisfy the lender, so is it also sufficient to 
satisfy collateral requirements for the floating rate loan and swap combination. 
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part of their credit support arrangements based on credit health and the liquidity of the collateral 
being posted.   
   
  Some have suggested that end-users that traditionally pledge non-cash collateral could 
continue their operations by using a secured financing facility.  Like the margin lending facility 
discussed earlier in Section III.B.4, a secured financing facility does little or nothing to remove 
risks from the system.  Instead, it simply changes the name of the risk from derivatives exposure 
to financing facility exposure.  Additionally, in the case of financial end-users that typically 
pledge real property as collateral for a swap, these entities may be limited in their ability to 
pledge their property as collateral to a margin lending facility because of the terms of the 
property’s financing.  While many lenders are willing to allow a borrower to pledge the same 
property as collateral on a swap used to hedge the interest rate risk of a loan secured by that 
property, pledging that property as collateral for a margin lending facility may violate the loan’s 
restrictions against additional indebtedness.  
 
  The restrictions on the use of non-cash collateral may also affect the ability of end-users 
to receive credit for the full value of physical assets that they pledge to an asset-backed lending 
facility.  
 
  The Dodd-Frank Act requires that regulators “shall permit the use of noncash collateral” 
so long as doing so is consistent with preserving the financial integrity of swap markets and the 

stability of the U.S. financial system.22  Congress thus directs regulators to promulgate non-cash 
collateral requirements according to systemic risk and according to not other factors.  We 
understand the Commission’s proposed rule as differing from the companion rule proposed by 
the Prudential Regulators in that it allows for non-cash collateral to be posted in certain 
circumstances and ask that the CFTC clarify that such forms of collateral are acceptable.  We 
also agree that limiting the use of non-cash collateral for SDs and MSPs is worthy of 
consideration.  However, prohibiting the use of most forms of non-cash collateral for all financial 
end-users as well ignores both the text of the Dodd-Frank Act and economic reality, leaving 
financial end-users to pay an unnecessary price.  
 
Recommendations: 

The Coalition urges the Commission not to impose margin on uncleared trades entered 
into by financial or non-financial end-users.  If, however, the Commission does impose margin 
on any end-users, we recommend the following: 

 
• As stated previously, for all end-users, the final rule should clarify that it did not intend to 

require the negotiation of new credit support arrangements.  Instead, we urge the 
Commission to simply allow existing trade documentation, such as, transaction 
confirmations) to reflect any collateral arrangements that the parties have bilaterally agreed 
to, even if such arrangements do not require collateral.  This approach would provide 

                                                 

22 7 U.S.C. § 4r(e)(3)(C); Dodd-Frank Act § 731. 
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regulators comfort that SDs are not extending credit to an excessive degree to a given end-
user, while eliminating the need for new documentation that would impose unnecessary costs 
and burdens.     
 

• The Commission should conduct a study to analyze the quantitative impact of the rule and 
the historical losses in the derivatives market.  We urge the Commission to use this analysis 
to calibrate its margin rules to be proportional to the historical loss experience in the 
derivatives market.   
 

• The Commission should allow the use of internally developed initial margin models that 
meet the requirements set forth in § 23.155(b)(2).  One of the requirements specified by the 
Commissions requires models to be “validated by an independent third party before being 
used and annually thereafter.”  Such a requirement should provide the Commission with 
sufficient assurance that appropriate risk management practices are used whether the 
Commission does or does not develop internal capacity to validate models. 
 

• Initial margin requirements should allow end-users to offset exposures across risk categories, 
as opposed to exclusively within these categories. 

 
• SDs and MSPs should be allowed to establish minimum transfer amounts of up to $250,000. 
 
• All end-users, including financial end-users, should be allowed to bilaterally agree upon the 

frequency with which margin payments must be exchanged, so long as such payments occur 
at least weekly. 

   
• SDs and MSPs should not be allowed to include in the calculation of margin amounts those 

swaps entered into with an end-user prior to the effective date of the final margin rules, 
without the mutual agreement with the end-user. 
 

• End-users should be able to demand margin from SDs and MSPs with which they transact, if 
the end-user decides that doing so would be appropriate.  However, each end-user should 
retain the ability to determine whether the additional costs posed by such demands are 
appropriate.  That is, SDs and MSPs should not be required to post collateral to end-users in 
every case. 
 

• The period upon which the statistical standard for calculating initial margin is based should 
be reduced from ten days to no more than four days.  In the unusual circumstances that the 
characteristics of the transactions that would need to be terminated are materially illiquid, 
regulators might consider whether it is appropriate to contemplate a longer liquidation 
horizon in such limited circumstances.   
 

• Commonly accepted forms of collateral subject to appropriate haircuts should be allowed for 
trades involving end-users, including the following:  

• Agency pass-through securities; 
• Callable and non-callable agency debt; 
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• Municipal securities issued by state and local governmental authorities and 
agencies; 

• Oil and gas properties; 
• Right-way risk collateral; 
• Physical assets and commodities; 
• Highly-rated corporate debt; 
• Highly-rated commercial paper; 
• Certain foreign government bonds; 
• Letters of credit from highly-rated banks or insurance companies; 
• Any other collateral used to secure a commercial loan, including equity interest in 

subsidiaries or priority interest in the cash flow of subsidiaries; and 
• Other forms of collateral as the parties may agree on. 

 
• Assets that are not securities should be allowed for use as collateral by end-users, including 

the following: 
• Physical real estate; 
• Plants; and 
• Physical commodities. 

C. The Proposed Rule Imposes New Regulatory Interference into Every 
 Counterparty Relationship 

 
The proposed rule imposes a broadly applicable requirement that “each covered swap 

entity shall execute with each counterparty swap trading relationship documentation regarding 

credit support arrangements” 23  While the proposed rule currently allows SDs and MSPs some 
latitude to set the thresholds in agreements with certain financial end-users, the Coalition is 
concerned that the proposed rule grants the Commission substantial authority over models used 
to calculate initial margin.  For example, the proposed rule states that “[t]he Commission may at 

any time require a covered swap entity to modify a model to address potential vulnerabilities.”24 
Such broad authority puts financial end-users in a needlessly uncertain position: Faced with the 
constant threat that their margin costs and requirements could suddenly increase at any time, 
financial end-users may become more hesitant to grow their businesses or hire new workers.  

 
Recommendations:  

The Coalition appreciates the Commission’s efforts to acknowledge the lower risk posed 
by non-financial end-users by allowing for negotiated margin agreements.  We believe, however, 
that the supervisory authority over financial end-user margin levels reserved by the Commission 
was not intended by Congress and is unnecessary for the mitigation of systemic risk.  We thus 
                                                 

23 76 Fed. Reg. 23744 (Apr. 28, 2011). 

24 76 Fed. Reg. 23746 (Apr. 28, 2011).  
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urge the Commission to clarify that they do not have a supervisory role over thresholds mutually 
agreed to by an SD or MSP and a financial end-user.   
 
IV. The Dodd-Frank Act Directs Regulators to Use Systemic Risk  for Setting Margin 
Requirements, Yet the Proposed Rule is Based on Different Justifications 

A. The Proposed Rule Focuses on Risks in General Instead of Focusing On Systemic 
Risks 

 

The Dodd-Frank Act’s margin provisions25 rightly focus on regulating systemic risk 
related to SDs and MSPs.  The structure of the Dodd-Frank Act’s margin provisions and the 
“Standards for Capital and Margin” indicate that Congress intended regulators to focus on 
systemic risk as a primary criterion for establishing margin requirements.  By their terms, these 
sections apply only to entities that pose systemic risk to the financial system: “swap dealers” and 

“major swap participants.”26  
 
The financial crisis, without doubt, was closely associated with the failure of systemically 

significant institutions that had accumulated excessive risks through their transactions with other 
systemically significant institutions.  The Coalition believes that the Commission should respect 
Congress’s specific focus on systemic risk and should not divert its attention to end-user hedging 
activities.  

 

 As Congress correctly recognized,27 end-users’ use of derivatives to hedge or mitigate 
their commercial risks did not cause the financial crisis.  Chairman Bernanke agrees: “The 
[Federal Reserve] Board does not believe that end-users other than major swap participants pose 

the systemic risk that [the Dodd-Frank Act] is intended to address.”28 Any argument to the 
contrary—that the simultaneous failure of many end-users, each posing a small amount of risk, 

                                                 

25 Dodd-Frank Act § 731, 764. 

26 Dodd-Frank Act § 731. Section 764’s parallel structure applies to “security-based swap 
dealers” and major security-based swap participants.” Dodd-Frank Act § 764. 

27 During debate of the Dodd-Frank Act, Representative Collin Peterson explained that “End 
Users did not cause the financial crisis of 2008.  They were actually the victims of it.” 156 
CONG. REC. H5245 (daily ed., June 30, 2010).  As noted by Senate Agriculture Chairman 
Stabenow and Ranking Member Roberts, end-users “really had nothing to do with the 
financial crisis.” Letter from Senator Stabenow to Chairman Gensler (Feb. 22, 2011), 
available at: http://www.chathamfinancial.com/wp-content/uploads/2011/03/Stabenow-
Letter-to-Gensler-022211.pdf. 

28 Letter from Federal Reserve Chairman Ben Bernanke to Senator Crapo (on file with author). 
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could cause the failure of an SD or MSP—stretches the bounds of reason.  Historical evidence 
and available data simply do not support such an argument.  The latest market activity report 

from the Bank for International Settlements (“BIS”) confirms that non-financial end-users29 

represent only 8.4% of the OTC derivatives market.30  This small portion of the market is spread 
across tens of thousands of end-users, making any individual end-users’ exposure quite small 
relative to the overall market and making it extremely unlikely that an end-user could cause an 
SD or a MSP to fail. 
 

In light of the evidence, requiring any margin collection from end-users would be for the 
purpose of shoring-up the safety and soundness of SDs and MSPs whose systemic risks arise 
from their transactions with other SDs and MSPs, not from transactions with end-users.  This 
would be equivalent to instituting a financial subsidy for SDs and MSPs, funded by end-users.  

 
Recommendations: 

The Coalition recommends that the final rule impose margin requirements, either direct 
or indirect, solely on entities that contribute to systemic risk—not end-users, whether financial or 
non-financial.  Only those entities that could reasonably cause future systemic failures, SDs and 
MSPs, should bear the costs and burdens associated with margin requirements.  

 

B.    Capital Requirements Already Succeed in Addressing the Systemic Risk 
 Associated with Uncleared Swaps 

 
Capital requirements play a major role in offsetting the risk posed by uncleared swaps to 

SDs and MSPs and the financial system.  Existing capital requirements for banks already require 
those entities to set aside high quality and liquid capital to offset both market risks and 
counterparty credit risks from their derivative positions.  

 
  Margin requirements provide overlapping regulation to solve a problem that capital 
requirements already adequately address.  Both capital and margin requirements are suitable 
alternatives for addressing counterparty credit risk in the derivatives market and for increasing 
the safety and soundness of large institutions.  But applying both of these requirements 
concurrently is unnecessary.  Although margin requirements reduce the amount of capital a large 
institution must hold, end-users strongly prefer to address counterparty credit risk through capital 
requirements.  It is true that capital requirements often do increase transaction cost for end-users, 
but they also avoid burdening end-users with unpredictable liquidity constraints.  End-users 

                                                 

29 In the market activity report, the non-financial end-users category includes financial 
subsidiaries of commercial firms. 

30 Bank for International Settlements, OTC derivatives market activity in the second half of 
2010 (May 18, 2011), available at: http://www.bis.org/publ/otc_hy1105.htm. 
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hedge primarily to avoid these constraints.  Thus, any hedging transaction that removes 
unpredictable exposures to interest rates or currency exchange rates, but simultaneously adds 
unpredictable liquidity burdens, diminishes a financial end-user’s incentive to hedge and may 
cause some end-users to avoid hedging altogether. 
 
  Many non-financial and financial end-users alike also generally have limited internal 
capacity and resources for managing constantly changing liquidity requirements.  Large financial 
institutions are generally much better equipped to manage these administrative burdens. 
 
  In response to the financial crisis, recent recommendations by the Basel Committee on 
Banking Supervision, known as the Basel III capital adequacy standards, will introduce 
significantly higher capital requirements for banks and, in particular, higher capital requirements 
for counterparty credit risks related to derivatives.  These newly-heightened capital requirements 
will mitigate systemic risk and serve as potent insurance against a future financial crisis.  
Treasury Secretary Tim Geithner recently confirmed that the new Basel III capital requirements 
have been set “at a level designed to allow institutions to absorb a level of losses comparable to 

what we faced at the peak of this crisis.”31  Basel III would introduce a requirement to cover 
paper losses for the first time.  Uncleared derivatives could require many more times the capital 
than required by pre-crisis regulations.  According to one analysis, the expected U.S. adoption of 
Basel III’s heightened capital requirements would require an additional $870 billion in Tier 1 

capital, $800 billion in short-term liquidity, and $3.2 trillion in long-term funding.32  In this 
regulatory environment, imposing margin requirements, especially on those that pose no 
meaningful threat to financial stability, is unnecessary given the robust new capital framework 
applicable to derivatives. 
 
  Further, banks are able to reduce credit exposure to financial end-users through credit 
hedging.  If a bank’s exposure to financial end-user grows beyond acceptable internal limits—
which could, for example, occur when those limits are lowered—banks are often able to enter 
into credit default swaps that compensate them in the event of a financial end-user’s default.  In 
such situations, whether or not its positions with the financial end-user are collateralized, the 
banks’ hedged losses are offset.  Such offsets can thus reduce negative outcomes associated with 
counterparty credit losses.  The benefits to bank safety and soundness are contemplated also in 
capital requirements recommended by the Basel III.  Specifically, hedged credit risk reduces a 

                                                 

31 Remarks by Treasury Secretary Tim Geithner to the International Monetary Conference 
(Jun. 6, 2011), available at: http://www.treasury.gov/press-center/press-
releases/Pages/tg1202.aspx.  

32 McKinsey & Company, Basel III and European banking:  Its impact, how banks might 
respond, and the challenges of implementation (Nov. 2010), available at:  
http://www.mckinsey.com/clientservice/Financial_Services/Knowledge_Highlights/~/media/
Reports/Financial_Services/Basel%20III%20and%20European%20banking%20FINAL.ashx.   



 

24 

bank’s derivatives-related capital requirements.  Similarly, margin rules should account for the 
lower risk posed to the system when credit risks are hedged.  The Commission should clarify that 
the benefits associated with credit hedging may be contemplated by SDs and MSPs when those 
entities establish and subsequently modify thresholds above which collateral must be posted by 
financial end-users.  
 
Recommendations: 
 The Coalition recommends that the Commission consider the impact of the Basel capital 
requirements and take these capital requirements into account during the finalization of the 
proposed margin rule.  Exposures that are subject to Basel capital requirements should not be 
subject to margin requirements or should be subject to substantively less onerous margin 
requirements than have been proposed by the Commission, especially those margin requirements 
applicable to financial or non-financial end-users. 

V. Extraterritorial Scope of the Proposed Margin Rule 
 

We believe that more information is needed about the uncertain statutory authority and 
applicability of the margin rule in foreign jurisdictions.  The Coalition suggests that the 
Commission provide clarifying information about the following considerations: 

• The permissible territorial scope of the proposed rule;  
• The possibility of subjecting transactions to multiple, potentially conflicting, margin 

requirements established by U.S. and foreign regulators; and 
• The potential distortion of competitive equality among U.S. and foreign covered swap 

entities. 
 
We urge the Commission not to adopt the same, overly-broad extraterritorial application 

of its margin rules that the Prudential Regulators proposed.33 Under the Prudential Regulator’s 
proposed extraterritorial application, their proposed margin rule could touch almost every 
transaction, including transactions between entities with extremely tenuous ties or potential to 
affect the United States.   Applying the proposed margin rule in this broad manner to foreign 
jurisdictions is unnecessary.  Foreign covered swap entities will already have foreign capital, 
regulatory, and governance requirements.  Overlapping and potentially conflicting regulations 
from multiple jurisdictions applying to the same swap may result.  The compliance issues could 
also have a deleterious effect on the ability of end-users to administer effective and efficient risk 
management programs. U.S. companies that compete globally may have foreign branches, or 
foreign incorporated subsidiaries that hedge commercial risks.  Historically, these foreign 
branches or subsidiaries have enough dealer counterparties to transact with, including foreign 
SDs and foreign branches or subsidiaries of U.S. SDs.  Having access to a range of dealer 
counterparties provides multiple benefits—including more liquidity and more competition—
which improves the cost of hedging.  An overly-broad extraterritorial application of the CFTC’s 
proposed margin rule could diminish access to a robust pool of pricing sources and market 
                                                 

33  76 Fed. Reg. 27580 (May 11, 2011). 
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participants, including U.S. SDs operating a foreign branch or U.S. SDs operating a foreign 
incorporated subsidiary.  This could reduce liquidity and market competition, leading to a 
potential decrease in price transparency and worse pricing than available today. 

 
Recommendations:  

We recommend that the Commission look to where the locus of an entity’s capital and 
regulatory requirements is located to determine whether the extraterritorial application of the 
proposed margin rule is appropriate and allowed by Title VII.  If an entity’s locus of capital and 
regulatory requirements is in a foreign jurisdiction, then the foreign regulator and foreign central 
bank should regulate that entity.  U.S. regulators do not have statutory authority to ensure the 
safety and soundness of a foreign swap entity.  Even if a foreign swap entity trades with a U.S. 
end-user, the transaction should not automatically be subject to the proposed margin rule.  
 
VI. Inter-Affiliate Swaps between Entities in a Single Corporate Group 
 

We applaud the CFTC and the SEC for articulating in the recently-proposed products 
definition rule their commitment to “considering whether inter-affiliate swaps and security-based 
swaps should be treated differently from other swaps or security-based swaps in the context of 

the Commissions’ other Title VII rulemakings.”34  But the Coalition urges the CFTC to go 
beyond mere consideration and confirm that certain requirements, applicable to street-facing 
swap transactions, including but not limited to margin requirements, do not apply to inter-
affiliate swaps.  Without confirmation from the Commission, swaps between commonly-
controlled affiliates could be required to be executed on a swap execution facility and centrally 
cleared, and margin could be required to be posted.  This requirement would cause artificial and 
inefficient capital allocations for end-users, increase consumer costs, and undermine efficiencies 
that end-users currently realize through centralized hedging affiliates.  
 

A.  Definition of “Affiliate” 

 The Dodd-Frank Act relies on the Federal Deposit Insurance Act’s (“FDI Act”) definition 

of control.35  The Dodd-Frank Act cautions, however, that if “context otherwise requires,” then 

                                                 

34 76 Fed. Reg. 25274 n. 22 (May 23, 2011). 

35 Dodd-Frank Act § 2(18). “(2) Any company has control over a bank or over any company 
if—(A) the company directly or indirectly or acting through one or more other persons owns, 
controls, or has power to vote 25 per centum or more of any class of voting securities of the 
bank or company; (B) the company controls in any manner the election of a majority of the 
directors or trustees of the bank or company; or (C) the Board determines, after notice and 
opportunity for hearing, that the company directly or indirectly exercises a controlling 
influence over the management or policies of the bank or company.” 12 U.S.C. § 1841(a)(2). 
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the term “control” should be interpreted differently than in the FDI Act.36  The Coalition agrees 
that determining what constitutes control in any given situation should take into account that 
situation’s context.  Specifically, we believe that any interpretation of the term “control” should 
reflect the economic reality of a given situation.  This flexible approach would be preferable to 
instituting a single definition of “control,” which may function well in many situations, but be 
inappropriate in others. 

 For the purposes of the SD and MSP definitions, the Coalition believes that the definition 
of control described in our comment letter regarding entity definitions is appropriate and matches 

the economic reality of that situation.37  In the context of inter-affiliate swap transactions, 
entities should be considered to be affiliates of a parent entity not only when those entities are 
wholly-owned, but also when the parent entity manages and has day-to-day control over the 
entity.  In other words, if a parent and subordinate entity are treated as a single entity for all or 
almost all other purposes, the group should be treated as a single entity for purposes of swap 
transactions as well.  

 B.  The Economic Reality of Inter-Affiliate Swaps 
 
 Regulation of inter-affiliate swaps should square with a simple economic reality:  They 
do not increase systemic risk.  Instead, inter-affiliate swaps merely allocate risk within a 
corporate group. The CFTC explicitly agreed with this fact in its proposed entity definitions rule, 
stating its preliminary belief that it would “be appropriate . . . to consider the economic reality of 
any swaps . . . it enters into with affiliates . . . including whether those swaps  . . . simply 

represent an allocation of risk within a corporate group.38  Yet, in the same section of that 
proposal, the Commission simultaneously asserted that inter-affiliate swaps “would continue to 

be subject to all laws and requirements applicable to such swaps.”39   
 
 Maintaining this inconsistent position would create legal uncertainty for market 
participants. It would be arbitrary for the CFTC to agree that inter-affiliate swaps do no more 
than allocate risk in one context, but then subject inter-affiliate swaps to the same regulatory 
burden imposed on street-facing swaps in other contexts.  Instead of increasing risk, inter-

                                                 

36 Dodd-Frank Act § 2. 

37 The Coalition for Derivatives End-Users, Comment Letter Regarding Entity Definitions, 15 
(Feb. 22, 2011), available at: 
http://comments.cftc.gov/PublicComments/ViewComment.aspx?id=27971&SearchText=coal
ition%20for%20derivatives%20end-users.     

38 75 Fed. Reg. 80183 (Dec. 21, 2010). 

39 75 Fed. Reg. 80183 (Dec. 21, 2010). 
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affiliate swaps promote practices that serve to reduce risk.  For example, many end-users execute 
a significant portion of their swap transactions through wholly-owned central hedging centers.  
In this common organizational model, the hedging center may structure transactions to offset 
commercial risk for the parent company and its affiliates or follow specific hedging instructions 
from affiliated entities within the corporate group.  Although variation in the structure of trades 
exists, the hedging center typically serves as the primary street-facing entity for the entire 
corporate group, entering both into transactions with affiliated entities and into corresponding 
hedge positions with unaffiliated SDs.  
 

Thus, under this and similar organizational models that use inter-affiliate swaps, the 
swaps serve largely as an internal allocation of risk—not speculative trades that create risk.  In 
effect, affiliate swaps are largely equivalent to inter-company loans, which merely shift capital 
and risk among entities in the same corporate group.  
 

Instead of increasing risk, to the contrary, the centralized hedging model not only serves 
to reduce risk, but also benefits both end-users and consumers in other ways.  From a risk 
perspective, the model centralizes trade expertise and execution in a single entity.  This 
concentration of trade execution talent improves a corporate group’s ability to accurately 
evaluate the credit risk profile of counterparties it faces and allows it to be more discerning about 
which counterparties it trades with.  The centralized model also allows for the central hedging 
affiliate to manage risk across the entire corporate group, leading to increased efficiency and 
more comprehensive risk management. 
 

The centralized model has the added benefit of being able to net positions across an entire 
corporate group, which lowers the overall credit risk a corporate group poses to the market 
generally.  It also provides a broader base for the netting of counterparty-facing transactions.  
Without the centralized model, costs would increase for all entities across the board.  For 
example, affiliates could lose the benefit of their parent’s corporate credit rating if they hedged 
as stand-alone entities.  There would also be increased duplication of functions in in execution, 
accounting, settlement, compliance, risk management, and reporting, including mandatory 
filings. 

 
 The Commission should chart a consistent course in its treatment of inter-affiliate swaps 
that comports with economic reality and exempt them from the Dodd-Frank Act’s execution, 
clearing, margin, and real-time reporting requirements.  Imposing margin and clearing 
requirements is unnecessary because inter-affiliate swaps do not increase risk.  Imposing 
execution and real-time reporting requirements is unnecessary because doing so would not 
enhance price discover or market transparency.  

 
C.  Regulating Inter-Affiliate Swaps Interferes with Corporate Business and Risk 

Decisions 
 
Many of the benefits and opportunities for risk reduction provided by the centralized 

hedging model would disappear, however, if regulators imposed the same requirements on both 
external and inter-affiliate swaps.  The increased costs associated with full regulation of inter-
affiliate swaps would push firms away from centralized hedging and back to a decentralized 
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model.   Full inter-affiliate swap regulation would substitute corporate business judgment with a 
government mandate and could put economic pressure on companies to stop using a successful 
business model that has many benefits.  
 

D.  Inter-Affiliate Swaps Should Not Be Subject to Margin Requirements 
 

Without clarification from the Commission, the Dodd-Frank Act could be misunderstood 
to require commonly-controlled affiliates to post margin to other entities in the same corporate 
group. Such unnecessary requirements would require artificial and inefficient capital allocations 
for end-users, increase consumer costs, and undermine efficiencies that end-users currently 
realize through their centralized hedging affiliates.  

 
Congress established margin requirements to offset the systemic risk posed by uncleared 

swaps to the “swap dealer or major swap participant and the financial system.”40  To this end, 
the Dodd-Frank Act requires the Commission to adopt margin regulations that meet two, specific 
criteria: Any margin regulations must both “help ensure the safety and soundness of the swap 
dealer or major swap participant” and “be appropriate for the risk associated with the non-cleared 

swaps held as a swap dealer or major swap participant.”41  In other words, Congress requires 
regulators to use systemic risk as a gauge for calibrating the appropriate level of margin. 
 

The Coalition believes that imposing margin requirements on inter-affiliate trades would 
cut against these explicit, systemic risk-based standards set forth in the Dodd-Frank Act for 
promulgating margin rules.  As a unique class, inter-affiliate swaps do not increase systemic risk, 
and, as described above, instead help lower risk by allowing end-users to adopt centralized 
hedging practices.  Imposing margin requirements on inter-affiliate trades would merely cause 
margin to be transferred between affiliates that operate and are treated as a single entity.  Inter-
affiliate trades also could not somehow be used to transfer risk without adequate margin because 
all affiliates within a corporate group are consolidated for financial accounting and reporting 
purposes.  Margin requirements would thus ignore both economic reality and the Dodd-Frank 
Act’s requirement that margin be set according to systemic risk.  Because inter-affiliate swaps 
pose no systemic risk, they should not be subject to margin. 

 
The Dodd-Frank Act’s margin provisions give the Commission broad discretionary 

authority for how it promulgates margin rules.  Nothing in the Dodd-Frank Act explicitly or 
implicitly directs the Commission to impose margin requirements on inter-affiliate swaps 
specifically.  For inter-affiliate swaps that involve end-users, the argument is simple:  As Section 
VIII below confirms, the Commission does not have the authority to impose margin on any end-
user swaps, which includes end-user inter-affiliate swaps.  In all other situations, including one 

                                                 

40  Dodd-Frank Act § 731(e)(3). 

41  Dodd-Frank Act § 731(e)(3). 
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in which the Commission does not follow the text and Congressional intent of the Dodd-Frank 
Act and imposes margin requirements on end-users, regulators still have authority to prevent 
margin from being paid or collected for inter-affiliate swaps.  

 
First, the Dodd-Frank Act states only that regulators must impose margin “requirements” 

on all swaps between SDs and MSPs.  The Commission could thus impose “requirements” that 
allow unlimited margin thresholds for calculating margin for inter-affiliate swaps.  This approach 
would satisfy the statute because there would be a margin requirement, but still allow the parties 
to inter-affiliate trades to escape actually having to pay margin in practice.  Second, as already 
explained, Congress requires regulators to set their margin requirements to ensure “the safety and 
soundness of the swap dealer or major swap participant,” and to “be appropriate for the risk 

associated with the uncleared swaps held as a swap dealer or major swap participant.”42  
Because inter-affiliate swaps, by nature, do not pose systemic risk, excepting them from margin 
requirements easily satisfies these two criteria. 

 
E.  Inter-Affiliate Swaps Should Not Be Subject to Clearing and Execution 

Requirements 
 

Legislative history confirms that Congress did not want clearing and execution 
requirements to apply to inter-affiliate swaps. Senator Lincoln, Chairman of the Senate 
Agriculture Committee and one of the Dodd-Frank Act’s chief architects, explained during 
debate that “[w]hile most large financial entities are not eligible to use the end-user clearing 
exemption for standardized swaps entered into with third parties, it would be appropriate for 
regulators to exempt from mandatory clearing and trading inter-affiliate swap transactions which 

are between wholly-owned affiliates of a financial entity.”43 
 

Congress took this position for good reason:  Subjecting inter-affiliate swaps to clearing 
and execution requirements would double regulate many transactions and destroy the efficiency 
of centralized hedging for end-users.  Regulating a street-facing swap as well as its allocation 
within a corporate group could require companies that are subject to mandatory clearing 
requirements to clear the same swap twice.  This excessive clearing would drive up costs and 
deter end-users from using centralized hedging, which requires efficient, inexpensive inter-
affiliate swaps.  Also, inter-affiliate trades do not need the protection against the pitfalls of unfair 
or off-market pricing or direct bilateral credit risk implicated by non-affiliate swaps.   

 

                                                 

42  Dodd-Frank Act § 731(e)(3). 

43  156 CONG. REC. S5921 (July 15, 2010). 
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F.  Inter-Affiliate Swaps Should Not Be Subject to Real-Time Reporting   
  Requirements 

 
The Dodd-Frank Act’s real-time reporting requirements aim to increase market liquidity 

and enhance price discovery.44  Reporting real-time transaction data for inter-affiliate swaps, 
however, would accomplish neither goal.  It could instead misrepresent market liquidity by 
double-counting transactions and flood the market with irrelevant pricing data.  In a public swaps 
market, a swap’s price reflects costs associated with trading of the swap such as hedging costs, 
administrative costs, and possible credit costs.  Real-time reporting data of prices that do not 
include these costs does not provide market participants with better information about the market 
than they could otherwise obtain.  Because inter-affiliate swaps occur between entities that are 
commonly controlled, the prices and other transaction details of these swaps do not reflect the 
prices, trading volume, or other characteristics that the swap would have were it traded in a 
public market.  Thus, the real-time reporting of inter-affiliate trades will not enhance price 
discovery for market participants.  In fact, it is feasible that such information could distort public 
perception about market prices, by double counting that arises through examination of both the 
marketing facing and inter-affiliate trades.   
 

G.  A Regulatory Exemption for Inter-Affiliate Swaps Would Not Lead to Abuse 
 

Because inter-affiliate trades merely allocate risk within a corporate group, they do not 
mitigate external counterparty credit risk.  No matter how many inter-affiliate trades a corporate 
group executes among its affiliates, the exposure created by external swaps would not change.  
Similarly, a series of internal trades, no matter how long, would not serve to lay risk off from an 
entity to the market.  Hence, there is no compelling reason to believe that inter-affiliate swaps 
would be used to avoid requirements imposed on external swaps, as one is not an economic 
substitute for the other.  In any event, Section 721(c) of the Dodd-Frank Act gives regulators 
explicit anti-evasion authority to respond to and prevent any possible abuse as needed.  
 

H.  Title II Provides a Framework for Resolving Inter-Affiliate Swaps 
 
Instead of simplifying the resolution of a default scenario, imposing the full force of 

derivative regulations on inter-affiliate swaps would complicate the unwinding process by 
discouraging use of the centralized hedging model.  Unwinding a bankrupt company that 
employs centralized hedging is thus both more streamlined and less risky.  For one thing, 
affiliate trades are facilitated through a centralized trade execution model, and such a model 
streamlines the resolution of a failed or failing company.  Centralization means that ISDA 
contracts are consolidated within one or few entities and that, through netting, the number of 
exposures to the bankruptcy estate can be limited. 

 

                                                 

44  Dodd-Frank Act § 727. 
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In bankruptcy, systemically-significant entities will be regulated under the resolution 
authority provisions of Title II of the Dodd-Frank Act.  Among other things, these companies 
will have to develop “living wills” that ensure smooth and efficient resolution of any default. 
 
VII. End-User Status of Affiliated Entities that Engage in Street-Facing Swaps 
 
 The Coalition believes that all individual legal entities should stand on their own 
individual characteristics for purposes of determining whether an entity qualifies for end-user 
treatment.  In particular, we urge the Commission to avoid classifying entities based on their 
affiliation with a parent company, other affiliates in the same corporate group, or joint venture 
relationships.  An affiliate’s relationship to its parent company, to other affiliates of the parent 
company, and to other entities involved in a joint venture should not affect whether the affiliate 
qualifies as an end-user.  
 
 The Coalition also urges the Commission to regulate swaps according to the specific 
entity where a swap resides.  For example, if an end-user affiliate or end-user joint venture enters 
into a swap, the swap should be treated as an end-user swap.  The swap should not be regulated 
as if it had been entered into by the affiliate’s parent or by one of the partners of the joint 
venture.  A swap at the end-user level is not adding to systemic risk because the end-user owns 
the underlying asset if it is hedging.  Any changes in the value of the swap are offset by the 
opposite change in the value of the asset.  In fact, by entering into a swap, the end-user affiliate 
may actually be lowering the risk level of the parent (on a per dollar invested level) or keeping 
the risk level of the parent neutral (on a total dollar risk level) because the alternative would be to 
forego the hedge and subject the parent to additional commercial risk.  
 
 The drafters of the Dodd-Frank Act did not intend for end-users to be classified and 

regulated as MSPs.45  Thus, subjecting entities that would otherwise be classified as end-users to 
enhanced regulation simply because of the corporate structure in which the entity resides would 
be contrary to the Dodd-Frank Act. 
 
 A.  The Existence of a Guarantee Should Not Change an Affiliate’s End-User Status 
 

A credit support provider’s entity classification should not affect the classification of the 
entity receiving credit support.  When entering into a swap to hedge or mitigate commercial risk, 
an affiliate or subsidiary that would otherwise qualify as an end-user may rely on credit support 
from an MSP parent entity.  In such a situation, the affiliate or subsidiary should still be 
classified as an end-user, regardless of its reliance on the parent entity for credit support.  The 
                                                 

45  “Congress expects the regulators to maintain through rulemaking that the definition of Major 
Swap Participant does not capture companies simple because they use swaps to hedge risk in 
their ordinary course of business.  Congress does not intend to regulate end-users as Major 
Swap Participants or Swap Dealers just because they use swaps to hedge or manage the 
commercial risks associated with their business.”  156 CONG. REC. S6192 (July 22, 2010). 
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issuance of such guarantees does not increase or alter the risk profile of the parent guarantor 
because the underlying commodity or other position of the subsidiary provides offsetting 
collateral.  

 
B.  Subsidiaries of a Parent Company Should Not Automatically Acquire the Same  

  Classification as Their Parent Companies 
 
 Subsidiaries of a parent company should also be classified based on their own 
characteristics.  For example, a parent company that is primarily financial in nature may be 
designated as an MSP because it uses swaps for financial reasons other than reducing risks 
associated with its business.  Although the parent company is primarily financial in nature, it also 
acts as a holding company and wholly or partially owns several subsidiaries.  These subsidiaries 
could include, for example, manufacturing businesses, which make and supply tangible goods to 
consumers.  The manufacturing subsidiaries, by practice, agree to deliver materials to customers 
and receive payment for those materials at a later date.  After delivering the materials, the 
manufacturers might enter into credit hedges to mitigate the risk of not receiving payment from 
their customers.   
 
 Here, the manufacturing subsidiaries are end-users of swaps, using them to hedge or 
mitigate their commercial risks associated with the manufacturing business.  They would each be 
classified as end-users if they were not wholly or partially owned by a holding company that is 
primarily financial in nature, or that has MSP classification.  The fact of the affiliate companies 
being owned by a financial parent entity should not change the manufacturer’s classification as 
end-users.  The manufacturers’ reasons for using these swaps are the same—to hedge or mitigate 
commercial risk—regardless of the corporate form and their parent’s classification.  
 

Similarly, a non-consolidated joint venture, regardless of who the joint venture partners 
are, should be treated as an end-user if a swap is entered into by the joint venture and not by one 
of the partners, and the joint venture uses derivatives to hedge risks associated with its business 
activities.  Smaller companies may receive less capital from larger companies if a larger 
company’s status as a SD, MSP, or financial entity, requires a joint venture to post margin.   
  
 These and many other possible examples demonstrate the same point: the mere fact that 
an end-user is affiliated with a parent does not make the affiliate’s swaps more risky.  It is 
imperative to keep in mind the Dodd-Frank Act’s overarching goal: to reduce systemic risk.  A 
counterparty’s true exposure and the risk it poses to the system can be determined only by 
looking at offsetting positions, the purpose behind its trades, and the potential it has to affect 
other parties in the system.   Thus, because systemic risk is not increased when an end-user is an 
affiliate of a financial parent entity, end-users should be regulated in the same manner as if they 
were not so affiliated. 
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VIII. The Commission does not have authority to impose margin requirements on any end-
users. 
 

A. The Commission’s Proposed Margin Rules Do Not Give Effect to the 
Unambiguous Intent of Congress, as Required under Chevron  

 
The Dodd-Frank Act does not authorize regulators to impose margin on end-users.  

Hence, the proposed margin regulations go beyond the authority granted by the Dodd-Frank Act.  
In crafting the margin framework for uncleared swaps, the Commission is required to give effect 
to the clear intent of Congress that end-users not be subject to the margin framework mandated 

by the Dodd-Frank Act.46  The proposed margin regulations do not give effect to the plain intent 
of Congress and, as such, are an impermissible interpretation of the Dodd-Frank Act.   

 
To determine whether an agency’s interpretation of a statute is permissible, courts utilize 

the Chevron two-step analysis.  Under Chevron, the courts will determine first whether Congress 
has directly spoken to the precise question at issue.  “If the intent of Congress is clear, that is the 
end of the matter; for the court, as well as the agency, must give effect to the unambiguously 

expressed intent of Congress.”47  If the court determines that Congress has not directly 
addressed the precise question at issue, the court will determine whether the agency’s 

interpretation is based on a reasonable reading of the statute.48    
 
Here, the precise question at issue is whether Congress intended for end-users to be 

subject to margin requirements.  The intent of Congress is clear on this question—Congress 
intended that end-users should be exempted from the margin framework mandated by the Dodd-
Frank Act.  Under step one of the Chevron analysis, to determine whether Congress has 

                                                 

46 See e.g., Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843 
(1984). 

47 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842–43 
(1984); See also, Catawba County, N.C. v. E.P.A., 571 F.3d 20, 35 (D.C. Cir. 2009) (“[A] 
statute may foreclose an agency’s preferred interpretation despite such textual ambiguities if 
its structure, legislative history, or purpose makes clear what its text leaves opaque.”); Bell 
Atlantic Tel. Cos. v. F.C.C., 131 F.3d 1044, 1047 (D.C. Cir. 1997) (“Under the first step of 
Chevron, the reviewing court must first exhaust the ‘traditional tools of statutory 
construction’ to determine whether Congress has spoken to the precise question at issue.  The 
traditional tools include examination of the statute’s text, legislative history, and structure, as 
well as its purpose. . . .  If this search yields a clear result, then Congress has expressed its 
intention as to the question, and deference [to the agency’s interpretation] is not 
appropriate”). 

48 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843 (1984). 
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addressed the issue, courts use “traditional tools of statutory construction,” which include 

“examination of the statute’s text, legislative history, and structure, as well as its purpose.”49  As 
demonstrated in greater detail in the subsections below, using the tools of statutory construction 
it is evident not only that Congress addressed the issue at hand, but that its intent was 
unambiguous.  The structure, legislative history, and purpose of the Dodd-Frank Act all evidence 
that Congress did not intend for end-users to be subject to margin requirements and the 
Commission’s implementation of the margin regulations to the contrary is beyond the authority 
granted to them.   

The Commission’s proposed margin regulations do not “give effect to the unambiguously 

expressed intent of Congress.”50  As Section VIII.B discusses, the structure of Title VII of the 
Dodd-Frank Act, particularly Section 731, authorizes the Commission to impose margin only on 
SDs and MSPs.  This limited scope of authority does not permit regulators to fashion the margin 
framework that they have proposed and, in so doing, they have exceeded their statutory 
authority.   

Further, as shown Section VIII.C, the legislative history of the Dodd-Frank Act leaves no 
doubt that it was Congress’ intent to exempt end-users from margin requirements.  The 
statements of numerous members of Congress during the debates surrounding the Dodd-Frank 
Act, including, importantly, the managers of the Dodd-Frank Act in both the House and Senate 
— Congressmen Frank and Peterson and Senators Dodd and Lincoln, respectively—confirm that 
Congress did not intend that the Dodd-Frank Act would result in end-users being subject to 
margin requirements.   

The Dodd-Frank Act was enacted to address systemic risk and to ensure the safety and 
soundness of SDs and MSPs, as discussed in VIII.D.  These goals do not mandate that regulators 
impose margin on end-users.  In fact, by imposing margin on end-users, regulators are increasing 
systemic risk by limiting the liquidity of end-users and subjecting them to burdensome 
requirements.  The proposed margin requirements hinder the purpose of the Dodd-Frank Act 
and, as such, are contrary to the clear intent of Congress.  Under the Chevron analysis, therefore, 
the Commission’s proposed regulations are not “based on a permissible construction of the 

statute”51 as they “contravene the unambiguously expressed intent of Congress.”52  As such, the 
Dodd-Frank Act “foreclose[s] [the regulators’] preferred interpretation despite such textual 

                                                 

49 Bell Atlantic Tel. Cos. v. F.C.C., 131 F.3d 1044, 1047 (D.C. Cir. 1997).   

50 F.D.A. v. Brown & Williams Tobacco, 529 U.S. 120, 125–26 (2000). 

51 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842–43 
(1984). 

52 NationsBank of N.C. v. Variable Annuity Life Ins. Co., 53 U.S. 251, 257 (1995). 
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ambiguities [as] its structure, legislative history, or purpose makes clear what its text leaves 

opaque.”53   
 

B.  The Language of Section 731 Applies Only to Swap Dealers and Major Swap 
Participants  

 
Section 731 of the Dodd-Frank Act amends the Commodity Exchange Act, 7 U.S.C. § 1 

et seq. (“CEA”) to add a new section 4s, entitled “Registration and Regulation of Swap Dealers 
and Major Swap Participants.”  This new section states that the Commission is authorized to 
establish margin requirements only for MSPs and SDs.  This limitation is reiterated throughout 
Section 731 of the Dodd-Frank Act, in a general grant of rulemaking authority, in the specific 
grants of authority to promulgate the regulations setting margin requirements, and in provisions 
identifying which entities must comply with the new margin requirements.  

The Dodd-Frank Act defines the terms “swap dealer” and “major swap participant,” the 
key regulated entities under Title VII, to identify how and to whom the Dodd-Frank Act’s new 
reporting, clearing, capital, and margin requirements will apply.  The scope of Section 731’s 
operative provisions is thus defined by these terms.    

Section 731 of the Dodd-Frank Act grants the Commission the authority to impose 
margin on an important, but limited class of regulated swap entities—MSPs and SDs.  The 
NPRM reads as follows: “[I]t is noteworthy that [Section 731] requires both variation margin and 

initial margin for SDs and MSPs on all non-cleared swaps.”54 From this, the NPRM claims 
authority to impose margin on the uncleared swaps of MSPs and SDs, including swaps that are 
with financial end-user counterparties.  But this interpretation of authority is supported neither by 
a close reading of the text of the statute nor its legislative history.   

Subsection 731(e)(2)(B) requires that the Commission “adopt rules for swap dealers and 
major swap participants, with respect to their activities as a swap dealer and a major swap 

participant.”55 The NPRM interprets this language as granting the CFTC authority to deputize 
swap entities to collect margin from their counterparties, including financial end-users.  But the 
statute does not say that the Commission is authorized to adopt rules “for” swap entities to 
“collect” margin from financial end-users and others; it says that the rules are to impose margin 
on the swap entities themselves.  Indeed, referencing subsection 731(e)(2)(B), the immediately 
preceding text, subsection 731(e)(1)(B), requires that each swap entity “shall meet . . . such 
minimum initial and variation margin requirements as the prudential regulator shall by rule or 

                                                 

53 Catawba County, N.C. v. E.P.A., 571 F.3d 20, 35 (D.C. Cir. 2009). 

54 76 Fed. Reg. 23733 (Apr. 28, 2011) (emphasis in original). 

55 Dodd-Frank Act § 731(e)(2) (emphasis added). 
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regulation prescribe under paragraph (2)(B).”56  If subsection 731(e)(2)(B) were intended to 
authorize the Commission to deputize swap entities to collect margin from end-users and others, 
subsection 731(e)(1)(B) would not have framed the authority solely in terms of swap entities 
“meeting” margin requirements.  Instead, the statute would have referred also to swap entities’ 
responsibilities to “collect” margin or “execute” margin collection requirements.  But the statute 
includes no such text.  This absence of explicit authority to impose margin collection 
requirements on SDs and MSPs is entirely consistent with the Dodd-Frank Act’s legislative 
history, which makes clear that Congress never intended for margin to be imposed on end-users.  

The plain text of the Dodd-Frank Act also makes clear that end-users are not within the 
regulatory framework governing margin.  First, Section 731 by its title, “Registration and 

Regulation of Swap Dealers and Major Swap Participants,”57 limits its applicability only to 
MSPs and SDs.  The focus of Section 731 is on MSPs and SDs and all requirements therein 
apply to MSPs and SDs and their activities as MSPs and SDs.  Similar to the margin 
requirements subsection, the other subsections of Section 731 on recordkeeping and reporting, 
real-time reporting, and business conduct standards all deal with the regulation of MSPs and SDs 

and specify, when applicable, other entities to which the rules apply.58  Consequently, if 
Congress wanted to grant the Commission authority to impose margin requirements on other 
entities it would have identified these entities in the margin requirements subsection, as it did in 
other subsections of Section 731.    

Section 731 does not include end-users among the regulated entities for which the 
Commission may set margin requirements.  The Dodd-Frank Act does not authorize the 
Commission to impose margin, directly or indirectly, on end-user counterparties.  It is thus not 
necessary for end-users to be explicitly excluded from the margin requirements: Section 731 
consistently and exclusively identifies MSPs and SDs as the entities subject to margin, and end-

users do not fall within the statutory definition of MSPs or SDs.59  Section 723, which 
prescribes clearing obligations, applies to “any person [who] engage[s] in a swap,” whereas 
Section 731 specifically applies to “swap dealers and major swap participants.”  Because of this, 

                                                 

56 Dodd-Frank Act § 731(e)(1)(B) (emphasis added). 

57 Emphasis added.  

58 For example, Dodd-Frank Act § 731(g)(1) requires MSPs and SDs to maintain daily trading 
records for their swaps and Dodd-Frank Act § 731(g)(3) specifies the maintenance of daily 
trading records for the counterparties of MSPs and SDs.   

59 Indeed, Senators Dodd and Lincoln in their letter to Congressmen Frank and Peterson 
explicitly stated that amendments to Section 731, which removed the margin exemption for 
end-users, were made “to eliminate redundancy.”  156 CONG. REC. S6192 (July 22, 2010).  
See Section VIII.C infra for further discussion.  
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Section 723 includes an exemption for certain end-users from the mandatory clearing 
requirement; however, Section 731 does not have a similar exemption as its scope is restricted to 
MSPs and SDs already.     

Because the text and history behind Section 731 together produce a plain meaning 
contrary to that assumed in the NPRM, we do not believe the proposed rule can stand because it 

imposes margin requirements on financial end-users.60  We thus urge the Commission to 
interpret Section 731 as authorizing the imposition of margin only on trades in which an SD or 
MSP is a counterparty and an end-user is not. 

C.  Exempting End-Users from Margin Rules is Consistent with the Legislative 
Intent of the Dodd-Frank Act  

The legislative history also confirms, leaving no doubt, that the Dodd-Frank Act’s 
drafters did not mean for Section 731 to apply to end-users.  One of the main topics during the 
discussions and debates surrounding the Dodd-Frank Act was exemption of end-users from 
certain provisions.  Throughout the drafting process in the House and Senate, the question was 
not whether to exempt end-users but rather how broad the exemption for end-users would be.  
Before consideration of the Dodd-Frank Act in conference, the margin provisions in the bill 

initially passed by the Senate included a broad transaction-based exemption.61  This exemption 
was not limited to the end-user side of a swap, but instead applied to both sides of all “swaps in 
which 1 of the counterparties is” an end-user.  Although conferees deleted this transaction-based 
exemption, they preserved the carve-out for end-users in the definitions of MSP and SD.   

Importantly, although the transaction-based exemption was removed, members of 
Congress were, nonetheless, unequivocal in their position that the Commission lacked the 
authority to impose margin on a swap to which an end-user is a counterparty.  During the final 
conference report discussions, Representative Peterson stated:  

Now, that has been of some concern and, frankly, a misinterpretation of 
the conference report’s language regarding capital and margin 
requirements by some who want to portray these requirements as applying 
to end users of derivatives.  This is patently false.  

                                                 

60 See, e.g., Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 
843 (1984) (“If a court, employing traditional tools of statutory construction, ascertains that 
Congress had an intention on the precise question at issue, that intention is the law and must 
be given effect.”); see also, Section VIII.A supra. 

61 The Senate-passed version of the Act stated that margin requirements would not apply to 
swaps in which one of the counterparties was not a swap dealer, major swap participant, or a 
counterparty eligible for and using the commercial end-user clearing exemption.  S. 3217, § 
731(e)(8).  
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The section in question governs the regulation of major swap participants 
and swap dealers, and its provisions apply only to major swap participants 
and swap dealers.  Nowhere in this section do we give regulators any 
authority to impose capital and margin requirements on end users. . . .  
One of the sources of financial instability in 2008 was that derivative 
traders like AIG did not have the resources to back up their transactions.  
If we don’t require these major swap participants and swap dealers to put 
more backing behind their swap deals, we will only perpetuate this 
instability.  That is not good for these markets, and it is certainly not good 

for end users.62  
 

This statement by Representative Peterson, a principal House author of the Dodd-Frank 
Act, makes clear that it was not the intent of Congress that the margin requirements would be 
imposed on end-users, either directly or indirectly.  Rather, in establishing margin requirements 
for uncleared swaps, Congress authorized the Commission to impose margin requirements on 
MSPs and SDs to prevent instability of these entities, thereby protecting the market and end-
users. 

 
A later exchange between Representatives Frank and Peterson further emphasizes this 

point:   
 
Mr. PETERSON. [W]e have given the regulators no authority to impose 
margin requirements on anyone who is not a swap dealer or a major swap 
participant. While the regulators do have authority over the dealer or MSP 
side of a transaction, we expect the level of margin required will be 
minimal. . . .  That margin will be important, however, to ensure that the 
dealer or major stock [sic] participant will be capable of meeting their 
obligations to the end-user. . . .  I would ask Chairman Frank whether he 
concurs with my view of the bill.  

Mr. FRANK of Massachusetts. . . . [T]he gentleman is absolutely right. 
We do differentiate between end users and others.  The marginal 
requirements are not on end users.  They are only on the financial and 

major swap participants.63  
 
Statements by other members of Congress regarding the Dodd-Frank Act leave no doubt 

that Congress did not draft the margin requirements with the intention that end-users would be 

                                                 

62 156 CONG. REC. H5245 (June 30, 2010) (colloquy of Representative Peterson).  

63 156 CONG. REC. H5248 (June 30, 2010) (colloquy of Representatives Frank and Peterson).  
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subject to margin.  For example, Representative Peters stated: “… because commercial end 
users, who are those who use derivatives to hedge legitimate business risks, do not pose systemic 
risk and because they solely use these contracts as a way to provide consumers with lower cost 

goods, they are exempted from clearing and margin requirements.”64  Similarly, Representative 
Perlmutter stated: “[The Dodd-Frank Act] also recognizes the important role that derivatives play 
in actually reducing systemic risk for our end user companies and in increasing the flow of credit 
throughout our economy. . . .  These end-user companies pose little or no systemic risk to our 
economy, and this bill protects them from unnecessary and burdensome margin and clearing 

requirements.”65  These statements help demonstrate that it was not Congress’s intent for margin 
to be imposed on end-users.  Members of Congress reiterated repeatedly that under the Dodd-
Frank Act, end-users are exempt from margin requirements. 

We believe that the Commission has accurately reflected the statutory text and legislative 
intent by not imposing margin on either side of a non-financial end-user trade.  However, a false 
distinction between different categories of end-users – one not contemplated by the Act’s 
drafters – still permeates the proposed rule.   

Senators Dodd and Lincoln submitted a June 30, 2010 letter to the House sponsors of the 
Dodd-Frank Act, which addressed the treatment of end-users under the Act.   As Senators Dodd 
and Lincoln explained in this letter, the Act “does not authorize the regulators to impose margin 

on end users, those exempt entities that use swaps to hedge or mitigate commercial risk.”66 The 
Senators go on to state:  

Congress clearly stated in [the Dodd-Frank Act] that the margin and 
capital requirements are not to be imposed on end users, nor can the 
regulators require clearing for end user trades.  Regulators are charged 
with establishing rules for the capital requirements, as well as the margin 
requirements for all uncleared trades, but rules may not be set in a way 
that requires the imposition of margin requirements on the end user side 

of a lawful transaction.67 

 The June 30, 2010 letter addresses directly the margin regime in which margin is 
imposed on end-user counterparties.  It states unequivocally that the Commission does not have 
the authority to create this type of regime.   

                                                 

64 156 CONG. REC. H5244 (June 30, 2010) (colloquy of Representative Peters). 

65 156 CONG. REC. H5230 (June 30, 2010) (colloquy of Representative Perlmutter). 

66 156 CONG. REC. S6192 (July 22, 2010). 

67 156 CONG. REC. S6192 (July 22, 2010) (emphasis added). 
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The Senators in their June 30, 2010, letter go on to explain that changes to the Dodd-

Frank Act with regard to margin requirements were not meant to remove the exemption for end-
users from margin requirements:    
 

In harmonizing the different approaches taken by the House and Senate in 
their respective derivatives titles, a number of provisions were deleted by 
the Conference Committee to avoid redundancy. . . .  However, a 
consistent Congressional directive throughout all drafts of [the Dodd-
Frank Act], and in Congressional debate, has been to protect end users 
from burdensome costs associated with margin requirements and 
mandatory clearing.  Accordingly, changes made in Conference to the 
section of the [Dodd-Frank Act] regulating capital and margin 
requirements for Swap Dealers and Major Swap Participants should not be 
construed as changing this important Congressional interest in protecting 
end users.  In fact, the House offer amending the capital and margin 
provisions of Sections 731 and 764 expressly stated that the strike to the 

base text was made “to eliminate redundancy.”68 
 

As the Senators noted, revisions to margin provisions in conference were not intended to 
authorize the application of margin rules to end-users.  These statements by the Senate sponsors 
of the Dodd-Frank Act confirm what the text makes clear:  The Commission is not authorized to 
impose margin on non-MSPs and non-SDs.  And the fact that the margin section of title VII does 
not include a specific exemption for end-users reflects the fact that a specific exemption would 
be a “redundancy.”  Indeed, the Commission acknowledges that end-users are to be exempt from 

margin requirements, but limits the exemption to non-financial end-users.69  Moreover, instead 
of adhering to the expressed intent of all four of the bill’s managers, the Commission has 
constructed a regulatory framework that not only allows for margin to be imposed on financial 
end-users, but provides regulators with authority to require, on a case-by-case basis, that SDs and 
MSPs collect margin from financial end-user counterparties.  

To be sure, the great majority of end-user trades are entered into with SDs.  It is also not 
disputed that Section 731 permits, but does not require, the Commission to require SDs or MSPs 

                                                 

68 156 CONG. REC. S6192 (July 22, 2010) (emphasis added). 

69 76 Fed. Reg. 23736 (Apr. 28, 2011).  See also, Section VIII.E infra discussing that there 
should be no distinction between financial and non-financial end-users. 
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to post margin.70  But nothing in the Dodd-Frank Act permits the Commission to require the 
collection of margin from end-user counterparties in swaps with MSPs and SDs.  Such an 
extension of margin rules would eviscerate the exemption for end-users in the MSP and SD 
definition, because virtually all end-user swaps are linked to a MSP or SD counterparty.  
Senators Dodd and Lincoln made precisely this point in their June 30, 2010 letter:   

This is . . . why we narrowed the scope of Swap Dealer and Major Swap 
Participant definitions. . . .  In implementing Swap Dealer and Major Swap 
Participant provisions, Congress expects the regulators to maintain 
through rulemaking that the definition of Major Swap Participant does not 
capture companies simply because they use swaps to hedge risk in the 
ordinary course of their business.  Congress does not intend to regulate 
end-users as Major Swap Participants or Swap Dealers just because they 
use swaps to hedge or manage the commercial risks associated with their 

business.71   

The Commission’s proposed margin regime would do just this—it allows for the 
application of margin requirements to financial end-users solely because they enter into swaps 
with MSPs and SDs.  This violates the intent of Congress and shoehorns financial end-users into 
the margin regime, which was intended to apply only to MSPs and SDs.   

D.  The Goals of the Dodd-Frank Act Do Not Confer Implicit Authority to Impose 
Margin on End-Users  

Against the plain text of the Dodd-Frank Act and these clear expressions of congressional 
intent, the Commission has asserted that the stated goals of the margin provision require 

regulating financial end-users.72  Section 731(e)(3) provides in part:  

To offset the greater risk to the swap dealer or major swap participant and 
 the financial system arising from the use of swaps that are not cleared, the 
 [margin and capital] requirements imposed under paragraph (2) shall—   

(i) help ensure the safety and soundness of the swap dealer or 
major swap participant; and  

                                                 

70 The Coalition notes, approvingly, that the Commission has not imposed margin on the SD or 
MSP side of a non-financial end-user trade.  Such a requirement would do little to mitigate 
systemic risk while imposing substantial and unwarranted, indirect burdens on end-users. 

71 156 CONG. REC. S6192 (July 22, 2010) (emphasis added). 

72 76 Fed. Reg. 23735–36 (Apr. 28, 2011).  The Commission states that under Section 731(e)(3) 
it is necessary to establish “margin requirements for uncleared swaps that are at least as 
stringent as those for cleared swaps. . . to fulfill its statutory mandate.”  Id. at 23734. 
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(ii) be appropriate for the risk associated with the non-cleared 

swaps held as a swap dealer or major swap participant.73  
 
 Contrary to the Commission’s interpretation, this language does not constitute license to 
“offset the greater risk to the swap dealer or major swap participant and the financial system” 
and “help ensure the safety and soundness of the swap dealer or major swap participant” by 
authorizing (and possibly requiring) SDs and MSPs to collect margin on  financial end-users.  
Rather, Section 732(e)(3) articulates statutory goals that do not expand the scope of the 
Commission’s authority to impose margin requirements on end-users, but apply (by the terms of 
Section 731(e)) only to “swap dealers and major swap participants, with respect to their activities 

as a swap dealer or major swap participant.”74  Section 731(e)(3) limits the means that the 
Commission can use to achieve these broad ends; it does not obliquely expand the terms of the 
margin section to authorize the collection of margin from any end-users.  And if there is any 
doubt as to meaning of the statutory language, the clear legislative history of that language puts 
such doubt to rest.  There is simply no indication, either in the statute or its legislative history 
that Congress meant to authorize regulators to deputize SDs or MSPs to collect margin from any 
end-user counterparties, including financial end-users.  

But the proposed rule takes the argument a step further into unintended territory.   
The Commission posits that Section 731 “requires both initial and variation margin for… all 

uncleared swaps,”75 including swaps in which a financial end-user is a counterparty.  This 
interpretation cannot be squared with the unambiguous legislative history of the statute.   
But there is another interpretation that is entirely consistent with the managers’ intent.  If the 
requirement to adopt rules imposing margin on “all swaps that are not cleared” is not read in 

isolation and, instead, is interpreted in the context of the subparagraph in which it resides,76 as 
well as the legislative history surrounding the language, then it becomes clear that the statute is 
meant to apply to swaps between swap entities, and not to swaps in which an end-user is a 
counterparty. 

Moreover, this interpretation is consistent with one of the central purposes of derivatives 
reform, which is to reduce systemic risk.  The margin provision of the Dodd-Frank Act states 

that margin standards should guard against risks to “the financial system.”77  Congress 
                                                 

73 Dodd-Frank Act § 731(e)(3)(A)(i). 

74 Dodd-Frank Act § 731(e)(2). 

75 76 Fed. Reg. 23733 (Apr. 28, 2011).   

76 Dodd-Frank Act § 731(e)(2)(A). 

77 Dodd-Frank Act § 731(e)(3)(A). 
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recognized that application of new margin rules to end-users would not serve that purpose.  As 
Senators Dodd and Lincoln wrote in their June 30, 2010 letter, “If regulators raise the costs of 
end user transactions, they may create more risk.  It is imperative that the regulators do not 
unnecessarily divert working capital from our economy into margin accounts, in a way that 

would discourage hedging by end users or impair economic growth.”78  End-users do not pose 
the same gravity of risk introduced into our financial system by derivatives speculation.  To the 
contrary, derivatives use by end-users actually reduces risk within companies and redistributes it 
more efficiently through the financial system.  The economic concerns that motivated the end-
user exemption were well-founded.  Studies have shown that margin requirements could tie up 
billions of dollars of funds that could otherwise be put to productive use.  According to a 

Coalition survey conducted earlier this year,79 without an end-user exemption, a 3% initial 
margin requirement on the S&P 500 companies could be expected to reduce capital spending by 
$5.1 billion to $6.7 billion, causing a loss of 100,000 to 130,000 jobs.  This survey’s assumptions 
were conservative—they did not contemplate the effects of a requirement to post variation 
margin, which would significantly increase the amount of funds required to be set aside to meet 
margin calls, likely resulting in even greater job losses.  Indeed, the Natural Gas Supply 
Association and the National Corn Growers Association estimated that the liquidity costs of 
mandating central clearing and margining across the entire OTC derivatives market, including 

end-users, could reach as high as $700 billion.80 

Furthermore, the OCC’s impact analysis estimates that, assuming no clearing, under the 

proposed margin rules, initial margin may total $2.56 trillion in the first year alone.81  The study 
estimates that $2.05 trillion will be collected in initial margin and that the opportunity cost of the 

initial margin requirement would be $25.6 billion.82  Although the calculations in the OCC’s 
                                                 

78 156 CONG. REC. S6192 (July 22, 2010).  

79 An analysis of the Coalition for Derivatives End-Users’ Survey on Over-the Counter 
Derivatives (Feb. 11, 2011), available at: http://www.centerforcapitalmarkets.com/wp-
content/uploads/2010/04/Coalition-for-Derivatives-End-Users-OTC-Derivatives-
Survey_Final-Version-2-11-11.pdf. 

80 See Press Release, Natural Gas Supply Association and the National Corn Growers 
Association (May 24, 2010), available at: 
http://www.ngsa.org/Assets/docs/2010%20press%20 releases/21-
ngsa%20urges%20fix%20for%20derivs%20title%20in%20conference.pdf.  

81 Office of the Comptroller of the Currency, Economics Department, Unfunded Mandates 
Reform Act Impact Analysis for Swaps Margin and Capital Rule, 5–6 (Apr. 15, 2011).  

82 Office of the Comptroller of the Currency, Economics Department, Unfunded Mandates 
Reform Act Impact Analysis for Swaps Margin and Capital Rule, 5–7 (Apr. 15, 2011).  
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analysis are focused on OCC regulated banks, the impact of these requirements on banks will 
impact end-users, which will bear the cost of higher requirements imposed on banks.  These 
costs are staggering and significantly disproportionate to the impact that end-users have on the 
financial system. 

Margin requirements can “help ensure safety and soundness of the swap dealer or 
major swap participant and the financial system” without imposing margin on end-users.  
First, 90% of swaps held by MSPs and SDs have as their counterparty another MSP, dealer, or 

other regulated entity.83  Even with a robust exemption for end-users, Section 731 gives the 
Commission broad authority to apply margin rules to both sides of the vast majority of swaps 
held by MSPs and swap dealers, thereby “help[ing] ensure the safety and soundness” of those 
entities.   Second, the application of margin to financial end-users could increase systemic risk 
and destabilize companies that use derivatives to manage risks in connection with their day-
to-day businesses.  

 The drafters of the Dodd-Frank Act defined the key regulated entities and took care to 
exclude from those definitions entities that use swaps to hedge risks associated with their 
businesses.  The margin provision of the Dodd-Frank Act, Section 731, repeatedly uses those 
defined terms—“major swap participants” and “swap dealer”—to limit the scope of the 
regulators’ authority and to identify those parties subject to the mandatory margin regime.  
Statements by the key sponsors of the Act confirm what the text and structure of the Act make 
clear:  Congress did not intend to authorize regulators to impose margin on financial end-users.  
Furthermore, the goals of Section 731, to offset the greater risk to SDs or MSPs and the financial 
system arising from the use of uncleared swaps, do not require or necessitate the imposition of 
margin requirements on financial end-users.   

 
 E.  Any Margin Requirements on End-Users Should Not Distinguish Between 

 Financial and Non-Financial End-Users 
 
The proposed rule distinguishes between four different types of swap counterparties: (1) 

covered swap entities, (2) high risk financial end-users, (3) low risk financial end-users and (4) 
non-financial end-users.  In establishing margin requirements, however, Section 731 of the 
Dodd-Frank Act does not draw any distinction between financial and non-financial end-users.  If 
the Commission imposes margin requirements on any end-users, the rule should follow the 
Dodd-Frank Act and congressional intent, and not impose different margin requirements on 
financial and non-financial end-users.  The Coalition believes that financial end-users and non-
financial end-users should be treated identically under the Commission’s margin requirements, 

                                                 

83 An analysis of the Coalition for Derivatives End-Users’ Survey on Over-the Counter 
Derivatives (Feb. 11, 2011), available at: http://www.centerforcapitalmarkets.com/wp-
content/uploads/2010/04/Coalition-for-Derivatives-End-Users-OTC-Derivatives-
Survey_Final-Version-2-11-11.pdf. 
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as both groups use swaps to hedge commercial risks and pose minimal risks to the financial 
system.    

 
The legislative history of the Dodd-Frank Act does not distinguish between financial and 

non-financial end-users with respect to margin requirements.  In the debates and discussions 
surrounding the Dodd-Frank Act, members of Congress referred to “commercial end-users,” 

defining them, generally, as companies who use swaps to hedge or mitigate commercial risk.84  
This definition invariably includes financial entities that use swaps to mitigate risks associated 
with their business.  These financial entities that are end-users of swaps are not MSPs and SDs. It 
is thus not necessary to treat them differently from other end-users.    In the June 30, 2010, letter 
from Senators Dodd and Lincoln, the Senators state: “[End-users] could be anything ranging 
from car companies to airlines or energy companies who produce and distribute power to farm 
machinery manufacturers.  They also include captive finance affiliates, finance arms that are 

hedging in support of manufacturing or other commercial companies.”85  Here, Senators Dodd 
and Lincoln draw no distinction between financial and non-financial end-users.  Instead, they 
refer to both groups simply as “end-users.”  The Commission should do the same and not 
differentiate between financial and non-financial end-users for setting margin requirements, as 
this distinction is not statutorily mandated and has no basis in the margin section of the Dodd-
Frank Act or its legislative history.     

 
Furthermore, other sections of the Dodd-Frank Act demonstrate that Congress had the 

necessary vocabulary to distinguish between financial and non-financial entities, but chose not to 
make that distinction in Section 731.  Specifically, in Section 723, regarding clearing 
requirements for swaps, the Dodd-Frank Act exempts non-financial end-users from the 

provisions, while subjecting financial end-users to these requirements.86 This distinction, 
between financial and non-financial end-users in Section 723, indicates that if Congress wanted 
to treat financial and non-financial end-users differently with respect to margin requirements, it 
could have made the same distinction in Section 731.  The silence of Congress on the distinction 
between financial and non-financial end-users in Section 731, cannot be interpreted as granting 
the Commission the authority to impose different margin requirements on different end-users.  

To do so would be to extend authority to the Commission that was not intended by Congress.87  

                                                 

84 156 CONG. REC. S6192 (July 22, 2010).  See also 156 CONG. REC. H5244 (June 30, 2010); 
156 CONG. REC. H5248 (June 30, 2010). 

85 156 CONG. REC. S6192 (July 22, 2010). 

86 Dodd-Frank Act § 723(h)(7). 

87 “The best evidence of the scope of authority is found… in the language establishing the 
authority.  Where, as here, that language unambiguously uses a statutorily defined term, that 

[Footnote continued on next page] 
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The Coalition urges the Commission to eliminate the distinction between groups of end-users 
and exempt from margin requirements both financial and non-financial end-users alike.  
 
IX. Required Analysis of Costs and Benefits 
 
 A.  Cost-Benefit Analysis  

 

Section 15(a) of the CEA88 requires the Commission to evaluate the costs and benefits of 
any new rule promulgated under the CEA.  Specifically, that provision states that the 
Commission “shall consider the costs and benefits” and further directs that “[t]he costs and 
benefits of the proposed Commission action shall be evaluated in light of (A) considerations of 
protection of market participants and the public;  (B) considerations of the efficiency, 
competitiveness, and financial integrity of futures markets; (C) considerations of price discovery; 
(D) considerations of sound risk management practices; and (E) other public interest 

considerations.”89  

 The Commission’s cost-benefit analysis consists of a recitation of the new rule’s 
requirements and an announcement that “to the extent [market participants] currently do not post 
initial margin or have high variation margin thresholds the proposal will impose costs on 

them.”90  But the Commission has made no attempt to estimate or objectively value the costs 
imposed by this and other rulemakings under the Dodd-Frank Act. 

 We believe that the Commission’s current approach does not satisfy the requirements of 
Section 15(a).  Section 15(a) does not simply “require[] the Commission to ‘consider the costs 

and benefits’ of its action,” as the Commission asserts .91  That section goes on to direct that 

                                                 
[Footnote continued from previous page] 

definition controls the scope of authority.”  Wolverine Power Co. v. F.E.R.C., 963 F.2d 446, 
451 (D.C. Cir. 1992) 

88 7 U.S.C. § 19(a). 

89 7 U.S.C. § 19(a) (emphasis added). 

90 76 Fed. Reg. 23743 (Apr. 28, 2011) 

91 76 Fed. Reg. 23742 (Apr. 28, 2011); see also, Risk Management Requirements for 
Derivatives Clearing Organizations, 76 Fed. Reg. 3698 (Mar. 24, 2011); End-User Exception 
to Mandatory Clearing of Swaps, 75 Fed. Reg. 80754 (Dec. 23, 2010); Business Conduct 
Standards for Swap Dealers and Major Swap Participants with Counterparties, 75 Fed. Reg. 
80638 (Dec. 22, 2010).  
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“[t]he costs and benefits of the proposed Commission action shall be evaluated . . . .”92  The 

plain and ordinary meaning of the term “evaluate” connotes a determination of value or worth.93  
This meaning becomes more clear in context, because the object of “evaluate[]” is “costs”—a 
monetary figure.  Section 15(a) is best understood to require the Commission to formulate an 
estimate, particularly when (as here) compliance costs are susceptible to empirical measurement.  

 To be sure, agencies have discretion in choosing a method of cost-benefit analysis.  But 
judicial deference “does not authorize [the reviewing court] to gloss over the critical steps of [the 

agency’s] reasoning process.”94  Courts have not hesitated to vacate or remand agency rules 

founded on irrational or incomplete cost-benefit analyses.95  And it is well-established that a 
reviewing court can “set aside agency action under the Administrative Procedure Act because of 

failure to adduce empirical data that can readily be obtained.”96  Here, the Commission 
concluded that “the benefits to the overall financial system, and to the individual participants in 

the swaps market outweigh the costs to those participants.”97  But the path of reasoning the 

                                                 

92 7 U.S.C. § 19(a)(1). 

93 This is the primary dictionary definition.  See, e.g., Webster’s Third New International 
Dictionary 786 (1986) (defining evaluate as “1. a. to set down or express the mathematical 
value of:  express numerically.  b.  to estimate or ascertain the monetary worth of:  value.”); 
The American Heritage Dictionary (2d ed.) (defining evaluate as “1. To ascertain or fix the 
value or worth of.”); see also Hoppe v. Great Western Business Services, LLC, 536 
F.Supp.2d 888, 894 (N.D. Ill. 2008) (“Evaluation means ‘to determine the significance, 
worth or condition of, usually by careful appraisal and study.’”) (quoting Merriam Webster’s 
Collegiate Dictionary (11th ed. 2003)).    

94 Gas Appliance Mfrs. Ass’n, Inc. v. Dep’t of Energy, 998 F.2d 1041, 1046 (D.C. Cir. 1993). 

95 See, e.g., Public Citizen v. Fed. Motor Carrier Safety Admin., 374 F.3d 1209, 1218-19 (D.C. 
Cir. 2004) (vacating agency rule based in part on faulty cost-benefit analysis conducted by 
the agency); Advocates for Highway and Auto Safety v. Fed. Motor Carrier Safety Admin., 
429 F.3d 1136, 1146 (D.C. Cir. 2005) (remanding agency rule based in part on the agency’s 
irrational application of cost-benefit analysis); Gas Appliance Mfrs. Ass’n, Inc., 998 F.2d at 
1046 (remanding agency rule based in part on the agency’s flawed and irrational to cost-
benefit model). 

96 F.C.C. v. Fox Television Stations, Inc., 129 S. Ct. 1800, 1813 (2009) (citing Motor Vehicle 
Mfrs. Assn. of United States, Inc. v. State Farm Mut. Automobile Ins. Co., 463 U.S. 29, 46-
56 (1983)). 

97 76 Fed. Reg. 23743 (Apr. 28, 2011). 
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Commission followed to reach that conclusion is not discernable, because it has made no attempt 
to calculate either the costs or the benefits.   

 The Commission’s approach to cost-benefit analysis also stands in contrast to the SEC’s 

approach in its parallel rulemaking for security-based swaps.98  In evaluating the cost of clearing 
notification, for example, the SEC calculated the aggregate annual cost per end-user based on its 
estimates of the number of security-based swap transactions, the percentage of those transaction 
in which parties will be eligible to invoke the end-user exception, and the annual “burden hours” 

for that class of regulated entities.99  The Commission should adopt a cost-benefit model at least 
as thorough as that employed by the SEC. 

 Even if a cursory approach to Section 15(a) cost-benefit analysis were sufficient in other 
contexts, it fall shorts of the evaluation that the Commission should undertake in the 
implementation of the Dodd-Frank Act.  This series of rulemakings will impose unprecedented 
new compliance costs on participants in the OTC derivatives market, and those costs should be 

thoroughly evaluated as the Commission moves forward.100 

Recommendations 
  The Coalition urges the Commission to conduct a cost-benefit analysis, as it is required to 
do under the CEA, to evaluate the costs that the proposed rule will impose on market 
participants.  

                                                 

98 See SEC, End-User Exception to Mandatory Clearing of Security-Based Swaps, 75 Fed. Reg. 
79992 (2010).  

99 See SEC, End-User Exception to Mandatory Clearing of Security-Based Swaps, 75 Fed. Reg. 
80007 (2010).  

100In addition, we note that Executive Order 13563 states that an agency should “propose or 
adopt regulation only upon a reasoned determination that its benefits justify its costs.”  76 
Fed. Reg. 3821 (Jan. 21, 2011).  While we recognize that the Executive Order is not binding 
on the CFTC, just today President Obama asked independent agencies “to follow the key 
cost-saving, burden-reducing principles outlined in” Executive Order 13563.  The White 
House, Office of the Press Secretary, Memorandum for the Heads of Independent Regulatory 
Agencies (Jul. 11, 2011).  We join the President in urging the CFTC to conduct a cost-benefit 
analysis of the proposed margin rules and to ensure that any final rule issued carries with it 
benefits that outweigh the costs to end-users and to the U.S. economy.  As the OCC analysis 
and the Coalition survey demonstrate, the costs of the proposed margin rule are enormous, 
but these costs have not been examined in a comprehensive manner that accounts for the 
costs all market participants may face. 
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X. Conclusion 
 

We thank the Commission for the opportunity to comment on these important issues.  
The Coalition looks forward to working with regulators to help implement margin requirements 
that serve to strengthen the derivatives market without unduly burdening end-users and the 
economy at large.  We are available to meet with the Commission to discuss these issues in more 
detail. 
 
Sincerely, 
 
Association for Finance Professionals  
Business Roundtable  
Commodity Markets Council 
Financial Executives International 
National Association of Corporate Treasurers 
National Association of Manufacturers 
National Association of Real Estate Investment Trusts 
The Real Estate Roundtable  
U.S. Chamber of Commerce 
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Via agency website 

 
Re: “Margin and Capital Requirements for Covered Swap Entities” / File Numbers RIN 
1557–AD43, RIN 7100 AD74, RIN 3064–AD79, RIN 3052–AC69, and RIN 2590–AA45 
 
I. Introduction and Summary of Comments 
 

The Coalition for Derivatives End-Users (the “Coalition”) is pleased to respond to the 
request for comments by the Prudential Regulators1 regarding the notice of proposed rulemaking 
entitled “Margin and Capital Requirements for Covered Swap Entities.”  The Coalition 
represents companies that use derivatives predominantly to manage risks.  Hundreds of 
companies have been active in the Coalition throughout the legislative and regulatory process, 
and our message is straightforward: Financial regulatory reform measures should promote 
economic stability and transparency without imposing undue burdens on derivatives end-users.   
Imposing unnecessary regulation on derivatives end-users, who did not contribute to the 

                                                 

1   The “Prudential Regulators” consist of the Department of the Treasury Office of the 
Comptroller of the Currency (“OCC’), the Board of Governors of the Federal Reserve 
System, the Federal Deposit Insurance Corporation (“FDIC”), the Farm Credit 
Administration (“FCA”), and the Federal Housing Finance Agency (“FHFA”). 
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financial crisis, would create more economic instability, restrict job growth, decrease productive 
investment, and hamper U.S. competitiveness in the global economy.  

 
We are pleased to offer comments focused on ensuring that the proposed rule helps to 

regulate effectively the derivatives markets, does not pose undue burdens on the business 
community, and accurately reflects both the letter of the statute and legislative intent. 

 
Our comment letter is structured as follows: 
 
• Section II explains why parts of the proposed rule would unnecessarily burden end-

users and offers alternative formulations that comport with the statute while imposing 
less financial hardship on the business community.  Specifically, we believe that  
• high margin requirements for uncleared swaps create unnecessary incentives to 

use cleared swaps;  
• requiring the use of credit support arrangements does not simply codify the status 

quo; 
• margin lending facilities are not an effective solution to issues raised by the 

proposed rule; 
• the proposed rule overly-restricts the use of non-cash collateral; 
• the proposed rule may not adequately account for the benefits of credit hedging; 
• end-users will face unnecessary micromanagement of their counterparty 

relationships; and  
• the proposed rule would reduce the competitiveness of American firms. 

 
• Section  III examines how portions of the proposed rule conflict with the stated goals 

underlying the derivatives title of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act (the “Dodd-Frank Act”)—namely, to mitigate systemic risk—and 
offers ways for the conflict to be resolved.    
 

• In Section IV we discuss policy and economic reasons why financial end-users should 
not be treated differently under the new regulatory structure and subjected to margin 
requirements.   
 

• Section V explains why the extraterritorial reach of the proposed margin rules extends 
too broadly and exceeds the authority of the Dodd-Frank Act.  
 

• In Section VI, we discuss the treatment of pre-effective date swaps.  
 

• Section VII establishes why margin requirements should not be imposed on inter-
affiliate swaps between entities within a single corporate group because of the 
economic reality of these swaps.  
 

• In Section VIII, we explain why end-user subsidiary entities that are affiliated with a 
parent entity should qualify as end-users regardless of their affiliation with the parent. 
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• Section IX analyzes how the Dodd-Frank Act conveys margin authority and explains 
that the Act does not permit regulators to impose margin on end-users, either directly 
or indirectly.  We again provide an alternative formulation that reflects both relevant 
statutory provisions and legislative intent.   
 

• Section X discusses the required analyses the Prudential Regulators are required to 
undertake as part of their rulemaking process, specifically under the Regulatory 
Flexibility Act and the Unfunded Mandates Reform Act of 1995.  We discuss also the 
need for the Prudential Regulators to conduct a cost-benefit analysis to understand 
fully the impact of the proposed regulation on end-users and other market 
participants. 

 
The Coalition believes Congress communicated repeatedly both throughout the 

legislative process and in the text of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act that end-users should not be subject to margin requirements.  This intent reflects 
policymakers’ collective judgment that end-users do not meaningfully contribute to systemic risk 
and that imposing margin requirements on end-users would unnecessarily impede their ability to 
efficiently and effectively manage their risks.  As proposed, however, we believe that elements 
of the Prudential Regulators’ margin rule do not accord with Congressional intent and indeed 
ignore explicit and implicit standards for promulgating margin rules that Congress set forth in the 
Dodd-Frank Act.  

 
Not only are rules imposing margin—either directly on end-users or indirectly through 

collection mandates on swap dealers (“SDs”) and major swap participants (“MSPs”)—
unauthorized by statute and unintended by Congress, but the rules that have been proposed are 
more expansive than needed to achieve stated ends and would work unnecessary hardship on 
U.S. businesses.  In this comment letter, we identify ways in which the proposed rules are 
overbroad and harmful to businesses and suggest ways to make them less so.  These suggestions 
should not be read as a retreat in any respect from the Coalition’s fundamental belief that rules, 
as proposed, are not authorized by the Dodd-Frank Act.  That is our primary position and we 
therefore urge the Prudential Regulators to create a true exemption from margin requirements for 
all trades that include an end-user, financial or non-financial. 

 
The Coalition represents both financial and non-financial end-users.  We believe that all 

end-users, both non-financial and financial, should be exempted from the margin requirements.  
Financial end-users include entities such as, pension plans, captive finance affiliates, mutual life 
insurance companies, and commercial companies with non-captive finance arms.  These entities 
do not pose systemic risk to the financial system and use derivatives predominantly to hedge 
risks associated with their businesses; in short, they use derivatives the same way non-financial 
end-users do.  As such, we believe that margin should not be required for all end-users, whether 
financial or non-financial. 
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II. The Proposed Margin Framework Places an Unnecessary Burden on End-Users 

A.  High Margin Requirements Distort the Incentive to Use Standardized Swaps 
 

The Coalition is concerned that the proposed rule will create artificial incentives for 
companies to use standardized hedges, even if these hedges are not the most effective way to 
manage underlying commercial risks.  Currently, companies weigh the trade-offs between 
standardized hedges that may be more efficiently priced, and customized hedges that are 
specifically tailored to address a company’s idiosyncratic risks.  Economic incentives that deter 
companies from using tailored products will create at least two adverse consequences. First, 
companies will be exposed to basis risk between their desired customized hedge and the 
standardized hedge that they actually use to hedge their commercial risk.  Second, companies 
will realize accounting volatility from the economic mismatch created by the basis risk.   

 
 In particular, the Coalition believes that the proposed margin rule creates an economic 
incentive for end-users to abandon customized hedges in favor of standardized hedges because 
standardized hedges will have lower margin costs overall.  This cost difference has at least two 
sources.  First, the proposed rule requires more stringent margin calculations for uncleared 
swaps.  For example, margin for cleared swaps is typically calculated by accounting for all price 
variations over a three to five day period.  The proposed margin rule for uncleared swaps, 
however, requires margin calculation models to account for all price changes over a ten-day 
period.2 Second, end-users will face higher margin costs for uncleared swaps because the 
proposed margin rules will lead to increased bilateral transactions costs.  For example, the 
requirement to execute credit support arrangements for every counterparty relationship and the 
initial margin requirements imposed on SDs and MSPs (when they execute trades to hedge 
market risk associated with end-user trades) will each impact end-user costs.  
 
Recommendations:  

The Coalition recommends that the required criteria for calculating margin on uncleared 
swaps should not be set to result in margin requirements that are unnaturally higher for uncleared 
swaps.  Setting higher margin requirements for uncleared swaps would drive end-users toward 
cleared swaps, a result that was not contemplated by Congress in passing the Dodd-Frank Act 
and constitutes an unwanted and unnecessary intrusion into business decision-making.    
 
  B.  Imposing Margin Requirements on End-Users Will Slow Growth and Cost Jobs 
 
  Imposing margin requirements on end-users would cause negative practical consequences 
for end-users.  These consequences range from increased hedging costs because all market 
participants will be forced unnecessarily to enter into credit support arrangements, to needlessly 
locking-up working capital that certain business owners rely on to grow their operations and 
create jobs.   

                                                 

2  76 Fed. Reg. 27590 (May 11, 2011). 
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1. Because the proposed margin rule does not simply codify the status quo by 
requiring all market participants to enter into credit support arrangements, it further 
strengthens the advantage to SDs and MSPs in their negotiations with end-users, 
while also increasing administrative costs for end-users.  
 

  The Coalition appreciates the intent of the Prudential Regulators to codify market 
practice, but the provisions in the proposed rule that require credit support arrangements for all 
end-user transactions do not accomplish this goal.  Today’s marketplace does involve bilateral 
margin agreements, but to a limit.  According to a survey of Coalition members, only 61% of all 
end-users employ bilateral margin agreements.3  The proposed margin rule would force the other 
39% to adopt new practices.4  Even the 61% that already transact with bilateral margin 
agreements currently have wide latitude in negotiating the terms of those agreements.  The 
proposed rule would impose new regulatory oversight onto every counterparty relationship.  This 
is not a simple codification of current practice.  Instead, the proposed margin rule creates real, 
tangible costs for end-users through government intervention into what are negotiated 
agreements between businesses.    
 
  In fact, the requirement that all transactions be subjected to credit support arrangements 
that conform with the requirements proposed by the Prudential Regulators could weaken an end-
user’s ability to negotiate the best economic terms for its transactions.  As currently drafted, the 
requirement that SDs and MSPs determine the terms for, and establish and calculate the amounts 
of, both initial and variation margin for all swaps entered into with a given counterparty, gives 
these covered swap entities an advantage over the end-users with whom they transact.  
 
  For example, the proposed rule implies that it is at the sole discretion of the covered swap 
entity whether or not they will include in their initial margin calculations an end-user’s pre-
effective date swap positions.5  By allowing an SD or MSP to choose to include pre-effective 

                                                 

3   An analysis of the Coalition for Derivatives End-Users’ Survey on Over-the-Counter 
Derivatives (Feb. 11, 2011), available at: http://www.centerforcapitalmarkets.com/wp-
content/uploads/2010/04/Coalition-for-Derivatives-End-Users-OTC-Derivatives-
Survey_Final-Version-2-11-11.pdf. 

4   An analysis of the Coalition for Derivatives End-Users’ Survey on Over-the-Counter 
Derivatives (Feb. 11, 2011), available at: http://www.centerforcapitalmarkets.com/wp-
content/uploads/2010/04/Coalition-for-Derivatives-End-Users-OTC-Derivatives-
Survey_Final-Version-2-11-11.pdf. 

5   The NPRM states: “Applying the new margin rules…would, in some cases, have the effect of 
applying the margin rules retroactively to pre-effective-date swaps under the master 
agreement.  Accordingly, in the case of initial margin, a covered swap entity using an initial 

[Footnote continued on next page] 



 

6 

date swaps in their margin calculations, the proposed rule may provide covered swap entities 
with an incentive to maximize the margin collected from end-users, regardless of the original 
documents in place between counterparties and without regard to the true risk of the 
counterparty.  
 
  Similarly, there may be some end-users who, if subjected to margin requirements by their 
covered swap entity counterparty on future trades, may themselves wish to demand margin 
payments to cover the risk of loss in the event of counterparty default.  Such end-users, when 
weighing the trade-offs between cost and counterparty credit risk mitigation, would prioritize the 
mitigation of counterparty credit risk.  Yet the proposed rule does not provide end-users with the 
ability to require reciprocal margin-posting if they determine it would be in their own best 
interest. 
 
  Additionally, the proposed rule, through its requirements 1) that initial margin amounts 
be determined either by Appendix A or through conforming margin models, 2) that margin 
payments meet specific minimum transfer amounts and 3) that they be transferred within certain 
periods of time, further undermines the ability of end-users and their counterparties to negotiate 
the best terms for a given transaction.  
 
  Neither of the two alternatives for determining initial margin amounts—referring to 

appendix A or using approved models—would allow end-users to set off derivatives 
positions under a master netting agreement across broad risk categories, as many end-
users currently do.6  Such offsetting allows counterparties trading under master netting 
agreements to calculate their true exposure to each other, and limiting this practice could 
unnecessarily increase the margin requirements on end-users.  Further, while current 
practice allows counterparties to determine minimum transfer amounts and the timing of 
both initial and variation margin payments for their transactions, the proposed rules 
would require a minimum transfer amount of no greater than $100,000 and that covered 
swap entities must collect these payments at least once a day from financial end-users, 
and at least once a week from nonfinancial end-users.7  Such new requirements will 
reduce the ability of counterparties to customize the terms of their transactions, which 
will generally advantage the covered swap counterparties and drive up the administrative 
and margin costs for end-users. 

 
                                                 
[Footnote continued from previous page] 

margin model would be permitted, at its option, to calculate the initial margin requirements 
on a portfolio basis but include only post-effective-date derivatives in the relevant portfolio.”  
76 Fed. Reg. 27569 (May 11, 2011). 

6   Proposed Margin and Capital Requirements for Covered Swap Entities §___.8 (d)(3). 

7   Proposed Margin and Capital Requirements for Covered Swap Entities §____.3 (b), (c) and 
§____.4 (b), (c).  
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  Requiring credit support arrangements to be negotiated in every counterparty relationship 
will create new legal costs, especially for those that hedge infrequently but would still have to 
incur the requisite negotiation costs.  By using the Commodity Futures Trading Commission’s 
(“CFTC”) estimate for the number of end-users affected, the Coalition estimates that these legal 
costs could be substantial.  As shown in Figure A, making assumptions about the time it takes to 
negotiate a credit support arrangement and any third party account agreements, the number of 
counterparty relationships per end-user, and the legal cost to negotiate, one could easily estimate 
costs rising to hundreds of millions of dollars.  
 

  Assumptions8 

End-Users 30,000 

% End-Users with No CSAs 39% 

Adjusted End-users                                11,700 

Attorney Hours Per CSA 5 

CSA’s per end-user 11 

Cost per Attorney Hour $300  

 Total Cost for End-Users $193,050,000  

Figure A. Estimated legal costs associated with 
mandatory credit support arrangements (“CSAs”) 

 
2. The initial margin requirement is a new and costly requirement for most end-users, 
while the variation margin requirements may undermine the ability of an end-user to 
negotiate the best terms for a swap. 

  
  For many market participants, and especially for end-users, an initial margin requirement 
would be a new economic cost that is not normally applicable to the bilateral over-the-counter 
(“OTC”) market.  A recent Coalition survey found that 3% initial margin requirement on the 
S&P 500 companies could be expected to reduce capital spending by $5.1 billion to $6.7 
billion.9  The United States would lose 100,000 to 130,000 jobs from both direct and indirect 

                                                 

8   Where possible, these assumptions were drawn from data in the Coalition’s survey of 
end-users.  (An analysis of the Coalition for Derivatives End-Users’ Survey on Over-the-
Counter Derivatives (Feb. 11, 2011), available at: 
http://www.centerforcapitalmarkets.com/wp-content/uploads/2010/04/Coalition-for-
Derivatives-End-Users-OTC-Derivatives-Survey_Final-Version-2-11-11.pdf.).  We would 
note that actual costs could be higher, as we have not taken into account the cost associated 
with new credit support arrangements entered into to ensure margin requirements are not 
retroactively applied to pre-existing contracts and CSAs entered into as a result of Section 
716 of the Act. 

9   An analysis of the Coalition for Derivatives End-Users’ Survey on Over-the-Counter 
Derivatives (Feb. 11, 2011), available at: http://www.centerforcapitalmarkets.com/wp-

[Footnote continued on next page] 
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effects.10  The analysis illustrates that the strength of the economy and people’s livelihoods are 
at stake.   
 
  Although much of the liquidity impact of the proposed rule will be focused on SDs and 
MSPs, all market participants, including end-users, will be impacted by the significant liquidity 
burdens placed on these market participants.     
 
  Because all market participants will bear the cost of increased system-wide margin 
requirements, the Coalition believes that the margin requirements must be set at levels consistent 
with historical loss experience.  Since inception of the financial crisis, U.S. financial institutions 
have reported $1.262 trillion11 in losses in their financial statements.  Of this amount, only $49 
billion resulted from derivatives.  More than half was attributable to AIG and was made up of 
mortgage-related credit default swaps, which end-users typically do not use.  The remaining 
losses from the $1.262 trillion came from non-derivatives products, including loans. 
 
  This derivatives loss data offers a useful point of comparison to evaluate whether setting 
aside the substantial cash resources required by the proposed rule is appropriate.  In its economic 
analysis of the Prudential Regulators’ rule for bank SDs and MSPs, the OCC estimated the cash 
resources that would be required to satisfy the initial margin requirements of the Act on 74 OCC 
regulated banks.  It concluded that $2.05 trillion would be required to be set aside to satisfy the 
initial margin requirements of the rule.  Specifically, the analysis counsels that (1) a quantitative 
analysis of the proposed rule is feasible, (2) that the results of such an analysis suggest the 
margin requirements are quite significant and (3) that the results, if accurate, are presently 
disconnected from the historical loss experience in the derivatives market.  
 
  It is worth noting that there is a simple and compelling reason that explains why initial 
margins have historically been applied universally for central clearing, but often inapplicable to 
bilateral end-user hedges.  In central clearing, the central clearing party must guarantee a 
contract’s performance even if one of the two counterparties defaults.  This guarantee requires 
the central clearing party to perform a close-out process with the defaulting party and replace the 
defaulting contract with a new one.  The new contract’s cost should theoretically equal the 
variation margin already collected.  If the close-out occurs over a longer time period, however, 
                                                 
[Footnote continued from previous page] 

content/uploads/2010/04/Coalition-for-Derivatives-End-Users-OTC-Derivatives-
Survey_Final-Version-2-11-11.pdf. 

10 An analysis of the Coalition for Derivatives End-Users’ Survey on Over-the-Counter 
Derivatives (Feb. 11, 2011), available at: http://www.centerforcapitalmarkets.com/wp-
content/uploads/2010/04/Coalition-for-Derivatives-End-Users-OTC-Derivatives-
Survey_Final-Version-2-11-11.pdf. 

11 Writedowns and credit-market losses, as determined through the Bloomberg WDCI function 
as of 6/3/2011. 
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any adverse movement in the replacement contract’s cost can be covered by the initial margin.  
In contrast, a non-defaulting SD counterparty in a bilateral situation has no obligation to replace 
the defaulted contract with a new one.  In fact, SDs may only need to terminate offsetting hedges 
that are more liquid than the customer OTC transactions.   
 
  Punitive initial margin assumptions within the proposed margin rule will also raise the 
potential costs to end-users.  The proposed rule calls for an initial margin model that covers with 
a 99% confidence price movements over a ten-day period using historical data based on stressed 
market conditions.  In typical practice, however, SDs have the contractual ability to close-out a 
defaulted derivative contract in much shorter time frames.  The closeout periods for default in 
ISDA agreements, for example, for bilateral trades typically allow for trade termination within 
two to five business days of a default—a timeframe similar to that used by derivatives clearing 
organizations when closing out cleared derivative transactions.  Typically, any market hedges or 
collateral that needs to be terminated or sold when an end-user defaults could be done so well 
within a one-day period.  This is especially true when contemplating the limited set of collateral 
types the Prudential Regulators have set forth in their proposed rule.  There may be 
circumstances in which illiquid transactions are in some way connected to the close-out process 
– such as when a derivative is associated with subprime mortgage.  But the vast majority of end-
user hedges involve closeouts that can be handled expeditiously.  The required ten-day period is 
thus disconnected from the reality of the bilateral close-out process.  Importantly, this punitive 
assumption could deter market participants from hedging their business risks or make it very 
costly to do so. 

3. The costs that would be imposed by the proposed rule are not effectively 
mitigated by the use of margin lending facilities. 

 
  Margin lending facilities would not provide a potential solution to end-user concerns with 
margin requirements.12  Instead, they would simply force more complexity and regulatory 
burden onto end-users without reducing systemic risk by increasing costs both directly and 
through exposure to new types of risk.  First, end-users need certainty and liquidity to manage 
their balance sheets.  But the amount of margin borrowed and costs associated with a margin 
lending facility cannot be known upfront.   The amount cannot be known because it depends on 
market fluctuations.  The costs cannot be known because lenders typically base credit fees on a 
floating interest rate, plus credit spread.  Thus, the total costs of a margin lending facility vary 
based on the unpredictable amount needed to be borrowed and the unpredictable interest costs of 
that borrowing. 
 
  Second, lenders will typically limit how much can be borrowed, much like a credit limit 
on a consumer credit card.  The exact limit must be high enough to cover at least two or three 
standard deviations worth of potential price movements in the underlying derivatives portfolio.   

                                                 

12 The borrower could enter into an unsecured credit facility, or a facility secured by less liquid 
collateral, and use the funds to satisfy cash margin requirements.  
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Lenders, however, will want to pass on the higher costs associated with offering high limits.  
This creates an incentive for both lenders and end-users to agree on a lower limit that covers 
mark-to-market movements typically observed in normal market conditions.  Should the margin 
requirement ever exceed the limit, however, as might occur in stressed market conditions, end-
users will still face unfunded margin requirements that margin lending facilities cannot cover.  
   
  Third, lending facilities may not offer the same maturity term as the supported swaps.   
Floating rate lending facilities typically have a maturity range of one to five years.  In contrast, 
interest rate swaps with maturities exceeding five years are not exceptional.  These term 
differences expose end-users to maturity mismatches and “roll-risk,” requiring end-users to 
periodically renew or secure new sources of margin lending facilities.  This would place an 
additional risk and burden that today’s end-users do not face.  Periodic refinancing could also be 
especially difficult to obtain during periods of market stress, when lenders reduce lending 
capacity. 
 
  Fourth, end-users would face costs unrelated to risk.  Any credit facility offered by a 
bank generally comes with new fees.  These fees could include commitment fees, unused facility 
fees, or maintenance fees in the ordinary course of business.  Lenders may also charge 
termination fees.  
 
  Even if lending facilities came free of charge, they still would serve little or no role in 
mitigating systemic risks.  Margin lending facilities offered by banks (and especially if offered 
by SDs or MSPs), would merely re-allocate and re-label risk, but not materially reduce it.  What 
was formerly derivatives exposure risk would be converted into a lending facility risk.  A 
counterparty default from a derivatives obligation would have the same impact on a bank as a 
default on a margin lending facility obligation.  In other words, changing the form of the 
obligation does not eliminate the risk.  
 

4.  The proposed rule unnecessarily restricts the use of non-cash collateral.   
 
  For end-users, the proposed rule radically narrows the universe of eligible collateral to 
“limited types of highly-liquid, high-quality debt securities.”13  This is a major change from 
current market practice, which allows parties to use many other types of liquid collateral.  For 
example, parties can currently negotiate and agree to use any of the following types of securities 
to satisfy margin requirements today:  
 

• Agency pass-through securities; 
• Callable and non-callable agency debt; 
• Municipal securities issued by state and local governmental authorities and 

agencies; 
• Oil and gas properties; 

                                                 

13 76 Fed. Reg. 27578 (May 11, 2011). 
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• Right-way risk collateral; 
• Physical assets and commodities; 
• Highly-rated corporate debt; 
• Highly-rated commercial paper; 
• Certain foreign government bonds; 
• Letters of credit from highly-rated banks or insurance companies; 
• Any other collateral used to secure a commercial loan, including equity interest in 

subsidiaries or priority interest in the cash flow of subsidiaries; and 
• Other forms of collateral as the parties may agree on. 

 
 Existing market practice further allows for non-cash collateral as negotiated by the 
parties, which could include physical real estate, physical plants, or physical commodities.  This 
is particularly important for end-users that carry limited cash or liquid securities on their balance 
sheets.  Such collateral may be pledged in connection with a commercial or real estate loan and 
may secure both the loan and the swap.  Congress recognized the inherent benefits of these loan 
and swap arrangements in crafting the insured depository institution carve-out to the SD 
definition.14  This carve-out exempts banks from the SD definition when they offer swaps in 
connection with originating a loan and acknowledges the important role swaps play in reducing 
risks inherent in commercial borrowing and lending.  Further, such swaps are offered generally 
by one member of a lender’s group and the lack of these hedges could reduce the ability of banks 
to offer asset-backed loans, as the commercial price risk exposed by the borrower impacts the 
future revenue predictability. 
 
  The carve-out provision also confirms that depository institutions’ practice of offering 
swaps in connection with loan originations and using non-cash collateral does not carry the risks 
that the Dodd-Frank Act is intended to address.  Indeed, the market currently manages the lower 
liquidity inherent in non-cash collateral by applying haircuts instead of banning its use.15   This 
practice accounts for relative liquidity differences.  Parties customize and agree to haircuts as 
part of their credit support arrangements based on credit health and the liquidity of the collateral 
being posted.   
   
  Some have suggested that end-users that traditionally pledge non-cash collateral could 
continue their operations by using a secured financing facility.  Like the margin lending facility 

                                                 

14 Dodd-Frank Act § 716(b)(2)(B). 

15  Note that it is not customary to apply haircuts to physical assets such as property.  For 
example, when a bank makes a floating rate commercial loan together with an interest rate 
swap to a commercial property owner, the lender conceives of its collateral needs as being no 
greater than that which would be required for a fixed rate loan.  Just as the property collateral 
pledged against the fixed rate loan is sufficient to satisfy the lender, so is it also sufficient to 
satisfy collateral requirements for the floating rate loan and swap combination. 
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discussed earlier in Section II.B.3, a secured financing facility does little or nothing to remove 
risks from the system.  Instead, it simply changes the name of the risk from derivatives exposure 
to financing facility exposure.  Additionally, in the case of end-users that typically pledge real 
property as collateral for a swap, these entities may be limited in their ability to pledge their 
property as collateral to a margin lending facility because of the terms of the property’s 
financing.  While many lenders are willing to allow a borrower to pledge the same property as 
collateral on a swap used to hedge the interest rate risk of a loan secured by that property, 
pledging that property as collateral for a margin lending facility may violate the loan’s 
restrictions against additional indebtedness.  
 
  The restrictions on the use of non-cash collateral may also affect the ability of end-users 
to receive credit for the full value of physical assets that they pledge to an asset-backed lending 
facility.  
 
  The Dodd-Frank Act requires that regulators “shall permit the use of noncash collateral” 
so long as doing so is consistent with preserving the financial integrity of swap markets and the 
stability of the U.S. financial system.16  Congress thus directs regulators to promulgate non-cash 
collateral requirements according to systemic risk and not other factors.  To avoid violating 
Congressional intent, we urge the Prudential Regulators to distinguish between systemically 
significant entities and other entities, such as end-users, regarding use of non-cash collateral.  We 
agree that limiting the use of non-cash collateral for SDs and MSPs is worthy of consideration.  
However, prohibiting the use of most forms of non-cash collateral for all end-users as well 
ignores both the text of the Dodd-Frank Act and economic reality, leaving end-users to pay an 
unnecessary price.    
 
Recommendations: 

The Coalition urges the Prudential Regulators not to impose margin on non-cleared trades 
entered into by end-users.  If, however, the Prudential Regulators do impose margin on end-
users, we recommend the following: 

 
• For all end-users, the final rule should allow SDs and MSPs to adopt internally determined 

credit exposure limits without necessarily requiring legal documents and arrangements to 
codify these limits.  This approach would provide regulators with the comfort that SDs are 
not extending credit to an excessive degree to a given end-user, while eliminating the need 
for a formal credit support arrangement that imposes unnecessary costs and burdens.   
 

• The Prudential Regulators should conduct a study to analyze the quantitative impact of the 
rule and the historical losses in the derivatives market.  We urge the Prudential Regulators to 
use this analysis to calibrate its margin rules to be proportional to the historical loss 
experience in the derivatives market.   
 

                                                 

16 7 U.S.C. § 4r(e)(3)(C); Dodd-Frank Act § 731. 



 

13 

• SDs and MSPs should not be allowed to include in the calculation of margin amounts those 
swaps entered into with an end-user before the effective date of the final margin rules 
without the agreement of the end-user. 
 

• End-users should be able to demand margin from the SDs or MSPs with which they transact 
if the end-user decides that doing so would be appropriate.  However, each end-user should 
have the discretion to determine whether the additional costs posed by such demands are 
appropriate.  That is, SDs and MSPs should not be required to post collateral to end-users in 
every case. 
 

• Initial margin requirements should allow end-users to offset exposures across risk categories, 
as opposed to exclusively within these categories. 
 

• Covered swap entities should be allowed to establish minimum transfer amounts of up to 
$250,000. 
 

• All end-users, including financial end-users, should be allowed to bilaterally agree upon the 
frequency with which margin payments must be exchanged, so long as such payments occur 
at least weekly.   
 

• The period upon which the statistical standard for calculating initial margin is based should 
be reduced from ten days to no more than four days.  In the unusual circumstances that the 
characteristics of the transactions that would need to be terminated are materially illiquid, 
regulators might consider whether it is appropriate to contemplate a longer liquidation 
horizon in such limited circumstances. 
 

• Commonly accepted forms of collateral subject to appropriate haircuts should be allowed for 
trades involving end-users, including the following:  

• Agency pass-through securities; 
• Callable and non-callable agency debt; 
• Municipal securities issued by state and local governmental authorities and 

agencies; 
• Oil and gas properties; 
• Right-way risk collateral; 
• Physical assets and commodities; 
• Highly-rated corporate debt; 
• Highly-rated commercial paper; 
• Certain foreign government bonds; 
• Letters of credit from highly-rated banks or insurance companies; 
• Any other collateral used to secure a commercial loan, including equity interest in 

subsidiaries or priority interest in the cash flow of subsidiaries; and 
• Other forms of collateral as the parties may agree on. 

 
• Assets that are not securities should be allowed for use as collateral by end-users, including 

the following: 
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• Physical real estate; 
• Plants; and 
• Physical commodities. 

C. The Proposed Rule Imposes New Regulatory Interference into Every 
 Counterparty Relationship 

 
The proposed rule imposes a broadly applicable requirement that each market participant 

“execute trading documentation with each counterparty regarding credit support 
arrangements.”17  While the proposed rule currently allows some latitude for SDs and MSPs to 
set the “appropriate” thresholds in agreements with certain end-users, the Coalition is concerned 
that the proposed rule’s wording gives regulators supervisory authority to determine, review, and 
modify the terms of any credit support arrangement.  The use of the term “appropriate,” although 
seemingly innocuous, allows for an arbiter to determine which practices are “appropriate.”  We 
believe regulators could use this self-granted authority to the detriment of end-users.  For 
example, during periods of market stress, regulators could decide that bank-set thresholds are too 
high and demand that these thresholds be lowered.  This could not happen at a worse time for 
end-users.  Preserving cash resources in times of crisis is essential.  Actions that would diminish 
the availability or potential availability of cash resources would pose significant liquidity risks 
for end-users.  Additionally, the proposed rule grants regulators substantial authority over bank 
models used to calculate initial margin.  For example, the proposed rule allows regulators to 
“collect a greater amount of initial margin than that determined by the covered swap entity’s 
initial margin model.”  Such broad authority puts end-users in a needlessly uncertain position: 
Faced with the constant threat that their margin costs and requirements could suddenly increase 
at any time, end-users may become more hesitant to grow their businesses or hire new workers. 
 
Recommendations:  

The Coalition appreciates the Prudential Regulators’ efforts to acknowledge the lower 
risk posed by end-users by giving SDs and MSPs partial latitude to set some of the terms of the 
credit support arrangements.  We believe, however, that the supervisory authority over end-user 
margin levels implied by the appropriateness standard was not intended by Congress and are 
unnecessary for the mitigation of systemic risk.  We thus urge the Prudential Regulators to 
clarify that they do not have a supervisory role over thresholds mutually agreed to by an SD or 
MSP and an end-user.   

D.  The Proposed Rule Reduces the International Competitiveness of American Firms 
 

The Coalition represents thousands of American companies that form the bedrock of our 
economy and its global competitive position.  Imposing margin requirements that are 
disproportionate to crisis-level loss experience will undermine our companies’ ability to compete 
effectively with foreign competitors.  Senate Agriculture Chairman Stabenow and Ranking 

                                                 

17 76 Fed. Reg. 27589 (May 11, 2011). 
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Member Roberts acknowledged this when they urged regulators to accept end-user concerns, “so 
that [end-users’] costs of risk management allow them to remain competitive.”18  A bipartisan 
group of Senators also emphasized this point in a letter to regulators: “An overly prescriptive 
derivatives market in the U.S. would no doubt encourage market participants to take advantage 
of less punitive derivatives marketplaces abroad.  Instead, regulators should be working to 
implement Title VII in a way that is consistent with international standards to avoid putting the 
U.S. market at a competitive disadvantage.”19  

 
No other G-20 nation has discussed or proposed a comparable margin requirement on 

end-users, nor did the G-20 leaders mandate an end-user margin requirement in Pittsburgh.  
Notably, in Europe, the European Market Infrastructure Regulation (“EMIR”) proposed by the 
European Commission (“EC”) and the current European Parliament and European Council texts 
do not include a margin requirement for non-financial end-users, except for end-users whose 
derivatives use poses systemic risk.  For example, the EC text states that entities that require 
central clearing would have to have “appropriate exchange of collateral or capital 
requirements”20 for uncleared derivatives.  The EU’s approach is important in two respects.  
First, the legislative text focuses on entities that have a mandatory clearing requirement, namely 
financial entities and non-financial entities with positions that exceed a clearing threshold.21   
Second, the legislative text comports with the Coalition’s view that capital requirements 
adequately address the systemic risk related to uncleared derivatives without needing a 
duplicative margin requirement.  In light of the EU’s approach, a U.S. margin requirement 
undoubtedly disadvantages U.S. companies against their European competitors. 

                                                 

18 Letter from Senator Stabenow to Chairman Gensler (Feb. 22, 2011), available at: 
http://www.chathamfinancial.com/wp-content/uploads/2011/03/Stabenow-Letter-to-Gensler-
022211.pdf. 

19  Letter to Secretary Geithner and Chairmen Bernanke, Gensler and Shapiro (Feb. 8, 2011), 
available at: http://www.johanns.senate.gov/public/?a=Files.Serve&File_id=600d4fd6-349d-
4105-b74b-c7e99f5d7796.  As Treasury Secretary Geithner recently stated: “We live in a 
global financial marketplace, with other financial centers competing to attract a greater share 
of future financial activity and profits.”   Remarks by Treasury Secretary Tim Geithner to the 
International Monetary Conference (Jun. 6, 2011), available at: 
http://www.treasury.gov/press-center/press-releases/Pages/tg1202.aspx. 

20  Proposal for a Regulation of the European Parliament and of the Council on OTC 
Derivatives, Central Counterparties and Trade Repositories, 27 (Sept. 15, 2010), available at:  
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0484:FIN:EN:PDF  
(emphasis added). 

21 These entities are roughly equivalent to entities that would be classified as MSPs under the 
Dodd-Frank Act. 
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With the growing prominence of Asian economies, it is also important to examine the 

derivatives regulatory landscape in these countries.  While Japan did pass derivative legislation, 
it remains unclear when or in what form regulations will be designed and implemented in China, 
Hong Kong, and South Korea.  There is as yet no indication, however, that a margin requirement 
is being contemplated at this stage.  Singapore and Australia have made little movement toward 
regulating their derivatives markets.  Given the legislative history of the Dodd-Frank Act’s 
margin requirement and the repeated admonition of many members of Congress not to impose 
margin on end-users, foreign governments are unlikely to deem that the imposition of margin 
requirements on end-users is a necessary feature of a harmonized global regulatory framework.   

 
Dan Berkovitz, the CFTC’s general counsel, has emphasized that the CFTC is working 

with both foreign jurisdictions and other U.S. agencies to resolve differences and avoid 
regulatory arbitrage.22  The regulators’ current approach, however, would not accomplish this 
goal.  Rather, the proposed rule would provide a regulatory incentive for U.S. and foreign 
companies to flee American shores and set-up shop in jurisdictions where end-users will not be 
subject to the same onerous and unnecessary margin requirements. 
 
Recommendations: 

Taking stock of the global regulatory initiatives, it is feasible that the U.S. could be the 
sole country applying mandatory margin requirements to end-users.  Because of the economic 
impact the proposed margin rule could have on U.S. companies’ competitiveness, we strongly 
urge regulators to adopt a framework that is consistent with what foreign governments will likely 
adopt.  We do not expect foreign governments to apply margin requirements to end-users, and 
we urge the Prudential Regulators to adopt the same approach.    
 

The Coalition also asks that the Prudential Regulators prioritize the undertaking of a 
quantitative cost-benefit analysis with specific considerations for the impact on end-users.  An 
analysis is especially important because the proposed margin rule will have a considerable 
quantitative impact on the U.S. economy.  We note that although no quantitative cost-benefit 
analysis accompanied the proposed margin rule, the OCC has independently produced an 
economic analysis that could be used as the basis for a more robust analysis.23  We urge that, in 
such an analysis, the Prudential Regulators consider the issue of international competitiveness of 
U.S. corporations in a scenario where the United States is the only jurisdiction imposing a 
margin requirement. 

                                                 

22 Dan Berkovitz, General Counsel, CFTC, Speech to the Natural Gas Roundtable Members 
and Friends Luncheon, May 24, 2010. 

23  Office of the Comptroller of the Currency, Economics Department, Unfunded Mandates 
Reform Act Impact Analysis for Swaps Margin and Capital Rule, 7 (April 15, 2011). 
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III. The Dodd-Frank Act Directs Regulators to Use Systemic Risk  for Setting 
Margin Requirements, Yet the Proposed Rule is Based on a Different Justification 

A. The Proposed Rule Focuses on Risks in General Instead of Focusing On Systemic 
Risks 

 
The Dodd-Frank Act’s margin provisions24 rightly focus on regulating systemic risk 

related to SDs and MSPs.  The structure of the Dodd-Frank Act’s margin provisions and the 
“Standards for Capital and Margin” indicate that Congress intended regulators to focus on 
systemic risk as a primary criterion for establishing margin requirements.  By their terms, these 
sections apply only to entities that pose systemic risk to the financial system: “swap dealers” and 
“major swap participants.”25  

 
The financial crisis, without doubt, was closely associated with the failure of systemically 

significant institutions that had accumulated excessive risks through their transactions with other 
systemically significant institutions.  The Coalition believes that the Prudential Regulators 
should respect Congress’s specific focus on systemic risk and should not divert their attention to 
end-user hedging activities.  

 
 As Congress correctly recognized,26 end-users’ use of derivatives to hedge or mitigate 
their commercial risks did not cause the financial crisis.  Chairman Bernanke agrees: “The 
[Federal Reserve] Board does not believe that end-users other than major swap participants pose 
the systemic risk that [the Dodd-Frank Act] is intended to address.”27  Any argument to the 
contrary—that the simultaneous failure of many end-users, each posing a small amount of risk, 
could cause the failure of an SD or MSP—stretches the bounds of reason.  Historical evidence 
and available data simply do not support such an argument.  The latest market activity report 

                                                 

24 Dodd-Frank Act § 731, 764. 

25 Dodd-Frank Act § 731. Section 764’s parallel structure applies to “security-based swap 
dealers” and major security-based swap participants.” Dodd-Frank Act § 764. 

26 During debate of the Dodd-Frank Act, Representative Collin Peterson explained that “End 
Users did not cause the financial crisis of 2008.  They were actually the victims of it.” 156 
CONG. REC. H5245 (daily ed., June 30, 2010). As noted by Senate Agriculture Chairman 
Stabenow and Ranking Member Roberts, end-users “really had nothing to do with the 
financial crisis.”  Letter from Senator Stabenow to Chairman Gensler (Feb. 22, 2011), 
available at: http://www.chathamfinancial.com/wp-content/uploads/2011/03/Stabenow-
Letter-to-Gensler-022211.pdf.   

27 Letter from Federal Reserve Chairman Bernanke to Senator Crapo (on file with author). 
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from the Bank for International Settlements (“BIS”) confirms that non-financial end-users28 
represent only 8.4% of the OTC derivatives market.29 This small portion of the market is spread 
across tens of thousands of end-users, making any individual end-users’ exposure quite small 
relative to the overall market and making it extremely unlikely that an end-user could cause an 
SD or MSP to fail. 
 

In light of the evidence, requiring any margin collection from end-users would be for the 
purpose of shoring-up the safety and soundness of SDs and MSPs whose systemic risks arise 
from their transactions with other SDs and MSPs, not from transactions with end-users.  This 
would be equivalent to instituting a financial subsidy for SDs and MSPs, funded by end-users.   

 
Recommendations: 

The Coalition recommends that the final rule impose margin requirements, either direct 
or indirect, solely on entities that contribute to systemic risk—not end-users, whether financial or 
non-financial.  Only those entities that could reasonably cause future systemic failures, SDs and 
MSPs, should bear the costs and burdens associated with margin requirements.  

 
B.  Margin Requirements Were Not Meant to Increase Transparency 
 

  The Prudential Regulators mistakenly believe that Congress intended the margin 
provisions of the Dodd-Frank Act to increase transparency.30  The Dodd-Frank Act’s margin 
provisions, however, explicitly focus on risk reduction, not transparency.  Although other 
sections of the Dodd-Frank Act, including the real-time reporting, trading, and business conduct 
requirements sections, explicitly reference transparency or disclosure, these terms do not appear 
in Section 731.  Section 731 does, however, refer to “risk” numerous times.  In fact, Section 
731’s purposes are characterized exclusively in terms of risk.  The section states that its purpose 
is “[t]o offset the greater risk…” and further notes that capital and margin requirements should 

                                                 

28 In the market activity report, the non-financial end-users category includes financial 
subsidiaries of commercial firms. 

29  Bank for International Settlements, OTC derivatives market activity in the second half of 
2010 (May 18, 2011), available at http://www.bis.org/publ/otc_hy1105.htm. 

30  The Prudential Regulators assert in the proposed margin rule that “[t]he comprehensive 
derivatives related provisions of title VII of the Dodd-Frank Act, including sections 731 and 
764, [the margin provisions] are intended in general to reduce risk, increase transparency, 
promote market integrity within the financial system, and, in particular, address a number of 
weaknesses in the regulation and structure of the derivatives markets that were revealed 
during the financial crisis experienced.” 76 Fed. Reg. 27567 (May 11, 2011) (emphasis 
added). 
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be “appropriate for the risk.”31  In the section on non-cash collateral, the Dodd-Frank Act 
emphasizes that use of non-cash collateral should be consistent with “the stability of the United 
States financial system.”  It is thus clear that margin requirements were (1) not intended as a 
policy tool oriented toward increasing transparency and (2) intended as a policy tool oriented 
toward mitigating risk.  The Coalition has long supported efforts to increase access to market 
data, but we cannot agree that margin requirements should be used to accomplish this worthy 
goal.   
    
Recommendations: 
  Margin requirements should not be used for increasing market transparency.  Congress 
provided numerous other mechanisms to increase transparency, including trading, reporting, and 
business conduct standard requirements. 
  

C. The Dodd-Frank Act Directs Regulators to Address Systemic Risk, Not Excessive 
Risk or Transparency Issues 

 
As noted above, the Dodd-Frank Act’s margin provisions focus on controlling systemic 

risk.  Yet, in their proposed margin rule, the Prudential Regulators mistakenly concentrate on 
“excessive” and “significant” risk.32  These other types of risk are not equivalent to systemic 
risk.  For example, if a non-systemically significant entity took on excessive risks, relative to its 
resources, it could fail.  But its failure, by definition, would not cause cascading failure in the 
financial system.  SDs and MSPs, however, present an entirely different scenario.  Their failure 
from excessive risk-taking could have potentially far-ranging consequences.  We thus urge the 
Prudential Regulators to recognize this important distinction and to promulgate rules that clearly 
differentiate between the excessive risks taken by SDs and MSPs, and those taken by non-
systemically significant entities. 

 
Even if Dodd-Frank directed regulators to address excessive risk, end-users should still 

be exempted from margin requirements.  End-users use derivatives for a very limited purpose: to 
hedge the specific, commercial risks of their business enterprises.  End-users cannot accumulate 
excessive risks by hedging commercial risks with derivatives.  We appreciate the Prudential 
Regulators’ acknowledgment as to the benefits of derivatives used to hedge risk and urge the 
Prudential Regulators to account fully for this logic in their proposed rule: “[P]ersons using 
derivatives predominantly to hedge or mitigate risks arising from their business, rather than to 
                                                 

31 Dodd-Frank Act § 731(e)(3). 

32 “By imposing a minimum margin requirement on non-cleared derivatives, sections 731 and 
764 of the Dodd-Frank Act will reduce the ability of firms to take on excessive risks . . .”  
“Because the Dodd-Frank Act requires that the margin requirements be based on the risks 
posed by the non-cleared derivatives and derivatives counterparties, firms that take 
significant risks through derivatives will face more stringent margin requirements . . .” 76 
Fed. Reg. 27567 (May 11, 2011). ” 
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speculate for profit, are likely to pose less risk to the covered swap entity (e.g., because losses on 
a hedging-related swap will usually be accompanied by offsetting gains on the related position 
that it hedges).”33  
 
Recommendations: 

Instead of imposing a less stringent margin requirement on end-users, entities should not 
be subject to margin requirements unless the entity’s failure would have systemically significant 
consequences.  
  

D. Capital Requirements Already Succeed in Addressing the Systemic Risk 
Associated with Uncleared Swaps. 

 
Capital requirements play a major role in offsetting the risk posed by uncleared swaps to 

SDs and MSPs and the financial system.  Existing capital requirements for banks already require 
those entities to set aside high quality and liquid capital to offset both market risks and 
counterparty credit risks from their derivative positions.  As the Prudential Regulators 
acknowledge, “these capital rules sufficiently take into account and address the risks associated 
with the derivatives positions that a covered swap entity holds and the other activities conducted 
by a covered swap entity.”34 

 
  Margin requirements provide overlapping regulation to solve a problem that, by the 
Prudential Regulator’s own admission, capital requirements already adequately address.  Both 
capital and margin requirements are suitable alternatives for addressing counterparty credit risk 
in the derivatives market and for increasing the safety and soundness of large institutions. But 
applying both of these requirements concurrently is unnecessary.  Although margin requirements 
reduce the amount of capital a large institution must hold, end-users strongly prefer to address 
counterparty credit risk through capital requirements.  It is true that capital requirements often do 
increase transaction cost for end-users, but they also avoid burdening end-users with 
unpredictable liquidity constraints.  End-users hedge primarily to avoid these constraints.  Thus, 
any hedging transaction that removes unpredictable exposures to interest rates or currency 
exchange rates, but simultaneously adds unpredictable liquidity burdens, diminishes an end-
user’s incentive to hedge and may cause some end-users to avoid hedging altogether. 
 
  End-users also generally have limited internal capacity and resources for managing 
constantly changing liquidity requirements.  Large financial institutions are generally much 
better equipped to manage these administrative burdens. 
                                                 

33 76 Fed. Reg. 27572 (May 11, 2011). 

34 76 Fed. Reg. 27582 (May 11, 2011). The Prudential Regulators also note that “the capital 
rules incorporated by reference into the proposed rule already address, in a risk-sensitive and 
comprehensive manner, the safety and soundness risks posed by a covered swap entity’s 
derivatives positions.” Id. 



 

21 

 
  In response to the financial crisis, recent recommendations by the Basel Committee on 
Banking Supervision, known as the Basel III capital adequacy standards, will introduce 
significantly higher capital requirements for banks and, in particular, higher capital requirements 
for counterparty credit risks related to derivatives.  These newly-heightened capital requirements 
will mitigate systemic risk and serve as potent insurance against a future financial crisis.  
Treasury Secretary Tim Geithner recently confirmed that the new Basel III capital requirements 
have been set “at a level designed to allow institutions to absorb a level of losses comparable to 
what we faced at the peak of this crisis.”35  Basel III would introduce a requirement to cover 
paper losses for the first time.  Uncleared derivatives could require many more times the capital 
than required by pre-crisis regulations.  According to one analysis, the expected U.S. adoption of 
Basel III’s heightened capital requirements would require an additional $870 billion in Tier 1 
capital, $800 billion in short-term liquidity, and $3.2 trillion in long-term funding.36  In this 
regulatory environment, imposing margin requirements, especially on those that pose no 
meaningful threat to financial stability, is unnecessary given the robust new capital framework 
applicable to derivatives. 
 
  Further, banks are able to reduce credit exposure to end-users through credit hedging.  If 
a bank’s exposure to an end-user grows beyond acceptable internal limits—which could, for 
example, occur when those limits are lowered—banks are often able to enter into credit default 
swaps that compensate them in the event of an end-user’s default.  In such situations, whether or 
not its positions with the end-user are collateralized, the banks’ hedged losses are offset.  Such 
offsets can thus reduce negative outcomes associated with counterparty credit losses.  The 
benefits to bank safety and soundness are contemplated also in capital requirements 
recommended by Basel III.  Specifically, hedged credit risk reduces a bank’s derivatives-related 
capital requirements.  Similarly, margin rules should account for the lower risk posed to the 
system when credit risks are hedged.  The Prudential Regulators should clarify that the benefits 
associated with credit hedging may be contemplated by SDs and MSPs when those entities 
establish and subsequently modify thresholds above which collateral must be posted by end-
users. 
 
Recommendations: 
  The Coalition recommends that Prudential Regulators consider the impact of the Basel 
capital requirements and take these capital requirements into account during the finalization of 
                                                 

35 Remarks by Treasury Secretary Tim Geithner to the International Monetary Conference (Jun. 
6, 2011), available at: http://www.treasury.gov/press-center/press-
releases/Pages/tg1202.aspx. 

36  McKinsey & Company, Basel III and European banking: Its impact, how banks might 
respond, and the challenges of implementation (Nov. 2010), available at: 
http://www.mckinsey.com/clientservice/Financial_Services/Knowledge_Highlights/~/media/
Reports/Financial_Services/Basel%20III%20and%20European%20banking%20FINAL.ashx. 
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the proposed margin rule.  Exposures that are subject to Basel capital requirements should not be 
subject to margin requirements or should be subject to substantively less onerous margin 
requirements than have been proposed by the Prudential Regulators, especially those margin 
requirements applicable to end-users. 

IV. Financial End-Users Should Not Be Subject to Margin Requirements 
 

A. Distinctions between Financial and Non-Financial End-Users in the Margin 
Context are Supported Neither by Logic nor the Statute 

 
The trade associations represented in the Coalition represent thousands of American 

businesses, including non-financial end-users, as well as many of financial end-users.  Many 
non-financial companies also have subsidiary entities that are financial in nature.  For example, 
some non-financial companies centralize their treasury operations in entities that facilitate 
financing and hedging activities on behalf of affiliates under the same corporate umbrella.  Other 
companies have captive finance units that provide financing to facilitate selling the parent 
company’s products.  The pension funds of non-financial firms will also be designated as 
financial entities and subject to clearing, trading and margin requirements even though they use 
derivatives to manage risk in ways that do not add risk to the financial system.  All of these 
financial end-users predominately hedge commercial risks, just as their non-financial 
counterparts do.  They all work to preserve liquidity, and they all use customized derivatives to 
hedge idiosyncratic risks.  The Coalition has concerns that the proposed margin rule will 
disproportionately burden these financial end-users. 

 
We believe that modifying the margin requirements for financial end-users without 

meaningfully increasing systemic risks is possible.  A recent economic analysis performed by the 
OCC’s economics department on the corresponding rule for bank SDs and MSPs supports our 
position.37  The OCC analysis looked at the 74 OCC regulated banks that had more than $100 
million in swaps as of December 31, 2010.  The notional amount of swaps held by these 74 
institutions totaled $179.49 trillion.  The OCC then considered the impact of increasing the $100 
million threshold to see the swap notional that would be outstanding when considering a smaller 
group of banks in the sample.  Although raising the threshold from $100 million to $10 billion 
reduced the number of banks in the sample from 74 to 22, the outstanding notional for the 
remaining 22 banks remained virtually unchanged.  The aggregate notional amount for the 22 
largest institutions amounted to $179.44 trillion.   

 
The OCC explains this phenomenon as follows: “Because total swap amounts are 

concentrated in a relatively small number of institutions, varying this threshold has little impact 
on the dollar amount of swaps affected by the proposed rule. Varying the threshold does, 
however, affect the number of institutions that would be subject to the proposed rule.”  Because 

                                                 

37 Office of the Comptroller of the Currency, Economics Department, Unfunded Mandates 
Reform Act Impact Analysis for Swaps Margin and Capital Rule (April 15, 2011). 
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of the concentration of swaps exposures within a small number of market participants, 
addressing systemic risk concerns is substantially a function of subjecting only those institutions 
to the salient aspects of regulation.   

 
Subjecting end-users to margin requirements when those entities are not systemically 

risky and when they use derivatives to mitigate business risks makes only a fractional 
contribution to systemic risk reduction, while subjecting these entities to substantial economic 
burdens. These burdens may have far-ranging economic consequences.  For example, pension 
funds, which played no role in the financial crisis and that make no meaningful contribution to 
systemic risk, nonetheless would be subject to costly new margin requirements, which could 
affect risk management practices and, as a result, retirement security generally. 
 

During the debate over the margin provisions of the Dodd-Frank Act, the bill’s managers 
did not distinguish between financial and non-financial end-users.  For example, House 
Agriculture Committee Chairman Peterson stated that Congress had “given the regulators no 
authority to impose margin requirements on anyone who is not a swap dealer or a major swap 
participant.”38  In response, House Financial Services Committee Chairmen Frank agreed, 
saying that “the gentleman is absolutely right.  We do differentiate between end-users and 
others.”39  This colloquy was carefully crafted to emphasize that Congress wanted margin 
requirements to apply to SDs and MSPs, not financial or non-financial end-users.  The text of the 
Dodd-Frank Act underscores the fact that no distinction between financial and non-financial end-
users was intended with respect to margin requirements.  There simply is no textual support for 
such a distinction in the statute. 

B.  The Proposed Rule does not Appropriately Distinguish between High Risk and 
Low Risk Financial Entities 

 
The Coalition appreciates the Prudential Regulators’ acknowledgement that not all 

financial entities pose a high risk to the financial system and that multiple factors must be 
considered to evaluate risk.  However, we believe the criterion used by the Prudential Regulators 
to determine which entities are low risk do not account for important factors that we believe the 
Prudential Regulators should employ to distinguish the relevant risk characteristics of a 
particular entity.  For example, the Treasury Department explained in a whitepaper that “[a]ny 
financial firm whose combination of size, leverage, and interconnectedness could pose a threat to 
financial stability if it failed…should be subject to robust consolidated supervision and 
regulation, regardless of whether the firm owns an insured depository institution.”40  The 
                                                 

38 156 CONG. REC. H5248 (June 30, 2010) (colloquy of Representatives Frank and Peterson). 

39  156 CONG. REC. H5248 (June 30, 2010) (colloquy of Representatives Frank and Peterson). 

40  Department of the Treasury, Financial Regulatory Reform: A New Foundation, available at: 
http://www.treasury.gov/initiatives/wsr/Documents/FinalReport_web.pdf. 
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Treasury Department’s analysis establishes that the size of a derivatives portfolio, leverage, and 
interconnectedness must be considered together to determine whether an entity could pose a 
threat to the financial system.  In other words, no single factor alone is sufficient to determine 
whether an entity should be classified as “high risk.”   
 

Although the proposed rule appropriately recognizes that not all financial entities are high 
risk, it focuses narrowly on regulatory capital requirements to distinguish between high risk and 
low risk entities.  This criterion does not adequately capture each financial entity’s true risk 
profile, which would be more appropriately assessed through an examination of its 
uncollateralized exposure to other market participants.  As drafted, the proposed rule, would 
improperly classify many low risk entities as high risk.  In fact, many entities classified as “high 
risk” could have materially lower risk characteristics than entities classified as “low risk.”  The 
Prudential Regulators therefore should take a more nuanced approach in defining “low risk” that 
takes into account all of the following criteria:  

 
• The quantity of the entity’s uncollateralized credit exposure to SDs and MSPs; 
• Whether the derivative is used for hedging or speculative purposes; 
• The entity’s degree of leverage; 
• The entity’s dependence on substantial quantities of uncollateralized short-term 

funding; and 
• The quantity of an entity’s derivative counterparties or derivative transactions. 

 
Being classified as a high risk financial end-user will impose high burdens on an end-

user, as these entities must over-collateralize their derivatives exposures.  The majority of low 
risk financial end-users, however, also face punitive margin requirements.  The maximum 
threshold SDs and MSPs are permitted to set for financial end-users is proposed to be 
approximately $30 million.41  This threshold is too low as the failure of an entity with much 
more material exposures could still have little or no impact on financial market stability.   For 
many financial end-users, such a low and inflexible threshold system will not provide a 
meaningful relief from the burdens imposed by the proposed rule.  

 
The proposed rule also defines low risk financial end-users as those that, among other 

things, “do not have a significant swaps exposure.” It further defines significant swaps exposure 
as swap positions exceeding $2.5 billion in daily average aggregate uncollateralized outward 
exposure plus daily average aggregate potential outward exposure.  The Coalition believes the 
Prudential Regulators are justified in setting these thresholds at the level that determines which 
entities qualify as an MSP.  We believe that levels set below such thresholds are unwarranted 
and urge the Prudential Regulators to adjust the thresholds for margin purposes accordingly. 

                                                 

41 76 Fed. Reg. 27587 (May 11, 2011). 
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C. At a Minimum, Financial End-User Swaps that Do Not Contribute to Systemic 
Risk Should Not be Subject to Margin Requirements  

 
As Section IX below confirms, the Dodd-Frank Act does not give regulators the authority 

to impose margin on any swaps to which an end-user is a party.42   If, however, the Prudential 
Regulators disregard the text of the Dodd-Frank Act and Congressional intent by imposing 
margin requirements on swaps that involve financial end-users, the Prudential Regulators should 
exempt specific classes of swaps from margin requirements that do not increase systemic risk.43    
 
 There are many classes of swaps that should rightly be exempt from the Dodd-Frank 
Act’s margin requirements because they are used to hedge or mitigate commercial risk and do 
not contribute to systemic risk.  We urge the Prudential Regulators to exempt from margin 
requirements all swaps entered into by end-users for these purposes.  Further, we appreciate that 
the SEC and CFTC, in their proposed definition of those positions, “established to hedge or 
mitigate commercial risk,” have relied upon a standard of “economic appropriateness” rather 
than a hedge accounting standard. 
 

However, if the Prudential Regulators continue to believe that a different standard should 
be used for financial end-users than for non-financial end-users, we believe they should still 
exempt from margin requirements those swaps entered into by financial end-users that meet the 
highest standards for demonstrating that they are used to mitigate commercial risk.  These 
include, for example, swaps that qualify for hedge accounting treatment pursuant to Accounting 
Standards Codification Topic 815, Derivatives and Hedging (“Topic 815”), previously known as 
Statement of Financial Accounting Standards No. 133.  Because these hedges meet the highest 
standards for demonstrating that they are used to mitigate commercial risk, the likelihood that 
they will meaningfully contribute to systemic risk is remote.  The purpose of hedge accounting 
under Topic 815 is to determine if a swap is “highly effective” at hedging a particular 
commercial risk, and if so, limit the end-user’s accounting income volatility to actual operational 
performance.  A hedge is deemed “highly effective” under Topic 815 when an end-user has 
demonstrated that a movement in or out of the money on the designated swap is offset by a 
corresponding opposite change in the entity’s underlying cash flow or fair value.  The result of a 
“highly effective” hedge for an end-user is that losses on the swap are offset by gains on the 
hedged item.  These gains and excess cash flows are available to settle the trade with the 
counterparty.  Thus, the offsetting nature of the cash flows that exist when taking into account 

                                                 

42 See Section IX infra.  See also 7 U.S.C. § 4s(a)-(e); Dodd-Frank Act § 731. 

43 We acknowledge that the Dodd-Frank Act directs the Prudential Regulators to impose 
margin requirements on swaps between Covered Swap Entities. Thus, if the Prudential 
Regulators exempted a specific class of swaps from margin requirements, we acknowledge 
that swaps within that class that are between Covered Swap Entities would still be subject to 
margin requirements. 



 

26 

both the hedge and the hedged item help reduce or eliminate the likelihood that such trades will 
pose a risk to financial stability. 
 
 An entity demonstrates the “effectiveness” of a swap via a comprehensive, rigorous 
process.  First, the entity must comply with strict documentation requirements, including a 
declaration in writing upfront that the swap is intended to hedge a specific commercial risk.  
Next, the entity must perform effectiveness testing at the inception of a hedging relationship, 
conducting up to four statistical analyses using historical data to demonstrate a statistically 
significant correlation between the sales price of the underlying asset, such as a commodity, and 
the index from which the swap is priced.  Finally, the entity must periodically re-perform these 
statistical tests over the life of the swap to demonstrate the continuing validity of the relationship. 
A swap can only qualify for hedge accounting treatment if all criteria are met.  Given the 
rigorous requirements of hedge accounting, it would be inappropriate and unnecessary to apply 
margin requirements to swaps formally designated as hedging instruments. 
 
 Further, for derivatives positions held by financial end-users that may not meet the 
requirements of FAS 133, but that do meet the final definition of “positions established to hedge 
or mitigate commercial risk,” the Coalition urges the Prudential Regulators to, at a minimum, 
allow for lower margin requirements than would be applied to speculative trades.44  Such an 
approach matches current market practice in the futures market and would acknowledge the 
lower risks posed by derivatives used to mitigate commercial risk. 
 

D. At a Minimum, Entities Exempt from Clearing Should be Exempt from Margin 
 

 Although we believe all financial and non-financial end-users should be exempt from 
margin requirements, we believe that, at a minimum, any entity that is exempt from clearing 
should also be exempt from margin requirements.  There are two classes of entities that Congress 
exempted from the clearing requirement that Prudential Regulators, at a minimum, should 
exempt from margin requirements.   
 

In particular, it is not clear whether the Prudential Regulators intended to classify captive 
finance units as financial end-users or as non-financial end-users.  We note that the term 
“commercial end user” is “generally understood to mean a company that is eligible for the 
exception to the mandatory clearing requirement. . . .”45  Because captive finance units are 
eligible for the exception to mandatory clearing, it could be concluded that they are commercial 
end-users.  However, we urge Prudential Regulators to clarify that this is their intent.   
                                                 

44 The CME Group’s margin requirements on futures contracts allow for a lower margin 
requirement for hedges, available at: http://www.cmegroup.com/clearing/risk-
management/historical-margins.html and http://www.cmegroup.com/clearing/risk-
management/files/26_2008_to_december_2010.pdf. 

45 15 U.S.C. § 78c-3(g).  



 

27 

 
Additionally, although the CFTC is required to consider whether to exempt small banks, 

farm credit system institutions, and credit unions from the clearing requirements, the Prudential 
Regulators have not made clear that such institutions are exempt from margin requirements.  We 
urge them to do so in the final margin rule.  
 
Recommendations:   

In addition to the recommendation concerning swaps that are compliant with hedge 
accounting standards, if Prudential Regulators apply margin requirements to financial end-users, 
the Coalition recommends the following: 

 
• Prudential Regulators should clarify that captive finance units are not intended to be 

classified as financial end-users.   
• Contingent on the CFTC’s decision to exempt small banks, farm credit system institutions, 

and credit unions, the Prudential Regulators should exempt these institutions from margin 
requirements. 

• The definition of low risk financial end-user should remove the criterion referring to 
regulatory capital requirements. 

• Classification as a high risk financial entity should be predicated on a combination of factors 
that include the following: 

o The quantity of the entity’s uncollateralized credit exposure to SDs and MSPs; 
o Whether its derivatives are used for hedging or speculative purposes; 
o The entity’s degree of leverage; 
o The entity’s dependence on substantial quantities of uncollateralized short-term 

funding; and 
o The quantity of an entity’s derivatives counterparties or derivatives transactions. 

• The maximum threshold available to low risk financial end-users should be higher, be risk-
based, and be commensurate with the amount of uncollateralized exposure that has systemic 
significance.  Thresholds that would trigger classification as an MSP are a useful proxy for 
systemically significant exposures.   

• The significant swaps exposure definition should reflect thresholds no lower than those that 
would qualify an entity as an MSP. 

• At a minimum, financial end-users that use derivatives that qualify as hedges under 
Accounting Standards Codification Topic 815, Derivatives and Hedging, previously known 
as Statement of Financial Accounting Standards No. 133, should qualify for the same margin 
requirements as non-financial end-users. 
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V. Extraterritorial Scope of the Proposed Margin Rule 
 

As the Prudential Regulators rightly point out,46 numerous questions surround the extra-
territorial reach of the margin regulations. The questions posed by the Prudential Regulators 
include the following:  

 
• The permissible territorial scope of the proposed rule;  
• The possibility of subjecting transactions to multiple, potentially conflicting, margin 

requirements established by U.S. and foreign regulators; and 
• The potential distortion of competitive equality among U.S. and foreign covered swap 

entities. 
 
 To this list, the Coalition suggests adding several more questions and concerns from end-
users about extra-territoriality. In particular, we urge the Prudential Regulators to clarify the 
potential for liquidity, price transparency, and availability of credit to be undermined by the 
proposed rule.  We also believe that more information is needed about the uncertain statutory 
authority and applicability of the margin rule in foreign jurisdictions. 
 
 As proposed, few exceptions exist to the rule’s extra-territorial reach.  Our analysis in 
Figure B demonstrates that the margin requirements apply in 35 out of 36 possible scenarios.  
The proposed margin rule could touch almost every transaction, including transactions between 
entities with extremely tenuous ties or potential to affect the United States.   Applying the 
proposed margin rule in this broad manner to foreign jurisdictions is unnecessary.  Foreign 
covered swap entities will already have foreign capital, regulatory, and governance requirements.  
Overlapping and potentially conflicting regulations from multiple jurisdictions applying to the 
same swap may result.  The compliance issues could also have a deleterious effect on the ability 
of end-users to administer effective and efficient risk management programs. 

                                                 

46 76 Fed. Reg. 27580 (May 11, 2011). 
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U.S. SD or MSP 

  U.S. Branch 
Foreign branch under 

U.S. law 
Foreign subsidiary 
under foreign law 

C
ou

n
te

rp
ar

ty
 

U.S. Corporation 
U.S. Branch under U.S. law 

Fails (b)(1)(i), (iii) 
Fails (c)(1) 

Fails (b)(1)(i), (iii) 
Fails (c)(2) 

Fails (b)(1)(i), (iii) 
Fails (c)(2) 

U.S. Corporation 
Foreign branch under U.S. law 

Fails (b)(1)(i), (ii) 
Fails (c)(1) 

Fails (b)(1)(i), (ii) 
Fails (c)(2) 

Fails (b)(1)(i), (ii) 
Fails (c)(2) 

U.S. Corporation 
Foreign subsidiary under foreign law 

Fails (b)(1)(ii) 
Fails (c)(1) 

Fails (b)(1)(ii) 
Fails (c)(2) 

Fails (b)(1)(ii) 
Fails (c)(2) 

Foreign Corporation 
Foreign Branch under foreign law 

Passes (b) 
Fails (c)(1) 

Passes (b) 
Fails (c)(2) 

Passes (b) 
Fails (c)(2) 

Foreign Corporation 
U.S. branch under foreign law 

Fails (b)(1)(iii) 
Fails (c)(1) 

Fails (b)(1)(iii) 
Fails (c)(2) 

Fails (b)(1)(iii) 
Fails (c)(1) 

Foreign corporation 
U.S. subsidiary under U.S. law 

Fails (b)(1)(i), (iii) 
Fails (c)(1) 

Fails (b)(1)(i), (iii) 
Fails (c)(2) 

Fails (b)(1)(i), (iii) 
Fails (c)(2) 

 

  Foreign SD or MSP 

  
U.S. subsidiary under 

U.S. law 
U.S. branch under 

foreign. law 
Foreign branch 

C
ou

n
te

rp
ar

ty
 

U.S. Corporation 
U.S. Branch under U.S. law 

Fails (b)(i), (iii) 
Fails (c)(1) 

Fails (b)(i), (iii) 
Fails (c)(3) 

Fails (b)(1)(i), (iii) 
Passes (c) 

U.S. Corporation 
Foreign branch under U.S. law 

Fails (b)(1)(i), (ii) 
Fails (c)(1) 

Fails (b)(1)(i), (ii) 
Fails (c)(3) 

Fails (b)(1)(i), (ii) 
Passes (c) 

U.S. Corporation 
Foreign subsidiary under foreign law 

Fails (b)(1)(ii) 
Fails (c)(1) 

Fails (b)(1)(ii) 
Fails (c)(3) 

Fails (b)(1)(ii) 
Passes (c) 

Foreign Corporation 
Foreign Branch under foreign law 

Passes (b) 
Fails (c)(1) 

Passes (b) 
Fails (c)(3) 

Passes (b) 
Passes (c) 

Foreign Corporation 
U.S. branch under foreign law 

Fails (b)(1)(iii) 
Fails (c)(1) 

Fails (b)(1)(iii) 
Fails (c)(3) 

Fails (b)(1)(iii) 
Passes (c) 

Foreign corporation 
U.S. subsidiary under U.S. law 

Fails (b)(i), (iii) 
Fails (c)(1) 

Fails (b)(i), (iii) 
Fails (c)(3) 

Fails (b)(1)(i), (iii) 
Passes (c) 

Figure B.  Extraterritorial Application of Proposed Margin Rules47 
 
  
 
 

                                                 

47 “Fails” or “Passes” denotes whether the swap transaction would qualify for the exemption 
under § ___.9 of the proposed rule.  The first reference to “fail” or “pass” indicates whether 
the counterparty would qualify under the proposed exemption; the second reference indicates 
whether the SD or MSP would qualify.  The transaction must “pass” both the counterparty 
and SD/MSP requirements in order to qualify for the proposed exemption.   The subsections 
referenced are to § ___.9 of the proposed rule.    
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 A.  The Proposed  Extraterritorial Application Would Diminish Access to Pricing  
  Sources and Market Participants 
 
 U.S. companies that compete globally may have foreign branches, or foreign 
incorporated subsidiaries that hedge commercial risks.  Historically, these foreign branches or 
subsidiaries have enough dealer counterparties to transact with, including foreign swap dealers 
and foreign branches or subsidiaries of U.S. swap dealers.  Having access to a range of dealer 
counterparties provides multiple benefits—including more liquidity and more competition—
which improves the cost of hedging.  An overly-broad extraterritorial application of the 
Prudential Regulators’ proposed margin rule could diminish access to a robust pool of pricing 
sources and market participants, including U.S. swap dealers operating a foreign branch or U.S. 
swap dealers operating a foreign incorporated subsidiary.  This could reduce liquidity and market 
competition, leading to a potential decrease in price transparency and worse pricing than 
available today. 
 
 B.  The Prudential Regulator’s Extraterritorial Application of the Proposed Margin  
  Rule Exceeds Their Statutory Authority 
 
 The Dodd-Frank Act explicitly restricts the extraterritorial application of rules 
promulgated under Title VII.  Section 722 requires that “any rule prescribed or regulation 
promulgated under [Title VII] shall not apply to activities outside the United States. . . .”48  For 
rules promulgated by the Prudential Regulators under Title VII, including the margin rule, the 
Dodd-Frank Act provides a single, specific exception to this prohibition on extraterritorial 
application: Title VII rules may apply to activities outside of the United States only if those 
activities “have a direct and significant connection with activities in, or effect on, commerce of 
the United States.”49  Section 722 does contain an additional anti-evasion provision that allows 
for further extraterritorial application of Title VII rules promulgated by the CFTC.50  But only 
the CFTC has this additional anti-evasion authority.  Any rules promulgated by the Prudential 
Regulators under Title VII cannot apply to activities outside of the United States for anti-evasion 
purposes.  Therefore, the Dodd-Frank Act allows the Prudential Regulators’ proposed margin 

                                                 

48  7 U.S.C. § 2(i); Dodd-Frank Act Section 722(d). 

49  7 U.S.C. § 2(i); Dodd-Frank Act Section 722(d). 

50  Section 722(d) of the Dodd-Frank Act provides that rules promulgated under Title VII may 
apply to activities outside the United States if those activities “contravene such rules or 
regulations as the Commission may prescribe or promulgate as are necessary or appropriate 
to prevent the evasion of any provision of [Title VII].” 7 U.S.C. § 2(i); Dodd-Frank Act 
Section 722(d)(emphasis added). The term “Commission” refers solely to the Commodity 
Futures Trading Commission. It does not include the Prudential Regulators. 



 

31 

rule to apply to activities outside of the United States only if those activities have a “direct and 
significant connection with activities in, or effect on, commerce of the United States.” 

 
 The proposed extraterritorial application of the margin rule exceeds the authority granted 
to the Prudential Regulators by the Dodd-Frank Act because the proposed rule applies margin 
requirements on activities that have no significant connection with U.S. commerce.  The 
proposed rule places an inappropriately heavy focus on U.S. end-users’ transactions with foreign 
operations by applying the margin rule on the hedging activities of these foreign operations.  As 
Figure B shows, the margin rule would apply to numerous activities that would lack a significant 
connection with the United States, such as a trade between the foreign branch of a foreign bank 
and the foreign subsidiary of a U.S. company or commercial end-user.  Even if a default 
occurred, it would have little or no impact, and definitely no significant impact, on U.S. SDs and 
MSPs. This kind of default would also not threaten the stability of the U.S. financial system.   
 
Recommendations:  

• We recommend that the guarantee language in the proposed rule should apply only if the 
counterparty guaranteeing performance of a foreign affiliate is an SD or MSP.  Only in 
these cases would the guarantee language accomplish the statutory goal of the Dodd-
Frank Act’s margin provisions to ensure the safety and soundness of systemically 
significant institutions.  

• We recommend that the Prudential Regulators look to where the locus of an entity’s 
capital and regulatory requirements is located to determine whether the extraterritorial 
application of the proposed margin rule is appropriate and allowed by Title VII.  If an 
entity’s locus of capital and regulatory requirements is in a foreign jurisdiction, then the 
foreign regulator and foreign central bank should regulate that entity.  U.S. regulators do 
not have statutory authority to ensure the safety and soundness of a foreign swap entity. 
Even if a foreign swap entity trades with a U.S. end-user, the transaction should not 
automatically be subject to the proposed margin rule.  

 
VI. Treatment of Pre-Effective Date Swaps 
 
 The Coalition appreciates that the proposed margin rule does not generally apply to pre-
effective date swaps.  We note, however, the proposed rule may have an effect on pre-effective 
date swaps in the context of calculating margin under master netting agreements.  The proposed 
rule states that an SD or an MSP “would be permitted, at its option, to calculate initial margin 
requirements on a portfolio basis but include only post-effective date derivatives in the relevant 
portfolio.”51  The Coalition is concerned that giving the option to the SD or MSP about whether 
to include pre-effective date swaps provides an incentive for the SD or MSP to choose whichever 
approach would maximize the amount of margin they collect.  The rule could be construed to 
allow SDs or MSPs to make this decision without regard to the original documents in place 
between the counterparties and without regard to the risk posed by a counterparty.  The Coalition 
                                                 

51 76 Fed. Reg. 27569 (May 11, 2011) (emphasis added). 
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requests that the Prudential Regulators clarify that there must be mutual agreement between the 
SD or MSP and its counterparty about whether to include pre-effective date swaps for netting 
purposes. 
 
VII. Inter-Affiliate Swaps between Entities in a Single Corporate Group 
 

The Coalition urges the Prudential Regulators to confirm that certain requirements 
regarding margin, central clearing and execution, and real-time reporting, that are applicable to 
street-facing swap transactions requirements, do not apply to inter-affiliate swaps.  As a unique 
swap class, inter-affiliate swaps do not implicate concerns about the systemic risk, transparency, 
and market stability that Congress enacted the Dodd-Frank Act to address.  Instead, efficient 
inter-affiliate swaps encourage commercial end-users to adopt centralized hedging practices, 
which reduce risk and lower costs. 
 

Without clarification from regulators, the Dodd-Frank Act could be misunderstood to 
require commonly-controlled affiliates to post margin to other entities in the same corporate 
group.  Such unnecessary requirements would require artificial and inefficient capital allocations 
for end-users, increase consumer costs, and undermine efficiencies that end-users currently 
realize through their centralized hedging affiliates.  

 
A.  Definition of “Affiliate” 

 The Dodd-Frank Act relies on the Federal Deposit Insurance Act’s (“FDI Act”) definition 
of control.52  The Dodd-Frank Act cautions, however, that if “context otherwise requires,” then 
the term “control” should be interpreted differently than in the FDI Act.53  The Coalition agrees 
that determining what constitutes control in any given situation should take into account that 
situation’s context.  Specifically, we believe that any interpretation of the term “control” should 
reflect the economic reality of a given situation.  This flexible approach would be preferable to 
instituting a single definition of “control,” which may function well in many situations, but be 
inappropriate in others. 

 For the purposes of the SD and MSP definitions, the Coalition believes that the definition 
of control described in our comment letter regarding entity definitions is appropriate and matches 

                                                 

52 Dodd-Frank Act, § 2(18). “(2) Any company has control over a bank or over any company 
if—(A) the company directly or indirectly or acting through one or more other persons owns, 
controls, or has power to vote 25 per centum or more of any class of voting securities of the 
bank or company; (B) the company controls in any manner the election of a majority of the 
directors or trustees of the bank or company; or (C) the Board determines, after notice and 
opportunity for hearing, that the company directly or indirectly exercises a controlling 
influence over the management or policies of the bank or company.” 12 U.S.C. § 1841(a)(2). 

53 Dodd-Frank Act § 2. 
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the economic reality of that situation.54  In the context of inter-affiliate swap transactions, 
entities should be considered to be affiliates of a parent entity not only when those entities are 
wholly-owned, but also when the parent entity manages and has day-to-day control over the 
entity.  In other words, if a parent and subordinate entity are treated as a single entity for all or 
almost all other purposes, the group should be treated as a single entity for purposes of swap 
transactions as well.  

 B.  The Economic Reality of Inter-Affiliate Swaps 
 

Regulation of inter-affiliate swaps should square with a simple economic reality: They do 
not increase systemic risk.  Instead, inter-affiliate swaps merely allocate risk within a corporate 
group.  For example, many end-users execute a significant portion of their swap transactions 
through wholly-owned central hedging centers.  In this common organizational model, the 
hedging center may structure transactions to offset risk for the parent company and its affiliates 
or follow specific hedging instructions from affiliated entities within the corporate group.  
Although variation in the structure of trades exists, the hedging center typically serves as the 
primary street-facing entity for the entire corporate group, entering both into transactions with 
affiliated entities and into corresponding hedge positions with unaffiliated SDs.  
 

Thus, under this and similar organizational models that use inter-affiliate swaps, the 
swaps serve as an internal allocation of risk—not speculative trades that create risk.  In effect, 
affiliate swaps are largely equivalent to inter-company loans, which merely shift capital and risk 
among entities in the same corporate group.  
 

Instead of increasing risk, to the contrary, the centralized hedging model not only serves 
to reduce risk, but also benefits both end-users and consumers in other ways.  From a risk 
perspective, the model centralizes trade expertise and execution in a single entity.  This 
concentration of trade execution talent improves a corporate group’s ability to accurately 
evaluate the credit risk profile of counterparties it faces and allows it to be more discerning about 
which counterparties it trades with.  The centralized model also allows for the central hedging 
affiliate to manage risk across the entire corporate group, leading to increased efficiency and 
more comprehensive risk management. 
 

The centralized model has the added benefit of being able to net positions across an entire 
corporate group, which lowers the overall credit risk a corporate group poses to the market 
generally.  It also provides a broader base for the netting of counterparty-facing transactions.  
Without the centralized model, costs would increase for all entities across the board.  For 
example, affiliates could lose the benefit of their parent’s corporate credit rating if they hedged 

                                                 

54 The Coalition for Derivatives End-Users, Comment Letter Regarding Entity Definitions, 15 
(Feb. 22, 2011), available at: 
http://comments.cftc.gov/PublicComments/ViewComment.aspx?id=27971&SearchText=coal
ition%20for%20derivatives%20end-users. 
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as stand-alone entities.  There would also be increased duplication of functions in in execution, 
accounting, settlement, compliance, risk management, and reporting, including mandatory 
filings. 
 

We urge the Prudential Regulators to acknowledge the economic reality of inter-affiliate 
swaps and exempt them from the Dodd-Frank Act’s margin, requirements.  

 
C.  Regulating Inter-Affiliate Swaps Interferes with Corporate Business and Risk  

  Decisions 
 
Many of the benefits and opportunities for risk reduction provided by the centralized 

hedging model would disappear, however, if regulators imposed the same requirements on both 
external and inter-affiliate swaps.  The increased costs associated with full regulation of inter-
affiliate swaps would push firms away from centralized hedging and back to a decentralized 
model.   Full inter-affiliate swap regulation would substitute corporate business judgment with a 
government mandate and could put economic pressure on companies to stop using a successful 
business model that has many benefits.  

 
D.  Inter-Affiliate Swaps Should Not Be Subject to Margin Requirements 

 
Without clarification from the Prudential Regulators, the Dodd-Frank Act could be 

misunderstood to require commonly-controlled affiliates to post margin to other entities in the 
same corporate group.  Such unnecessary requirements would require artificial and inefficient 
capital allocations for end-users, increase consumer costs, and undermine efficiencies that end-
users currently realize through their centralized hedging affiliates.  

 
Congress established margin requirements to offset the systemic risk posed by uncleared 

swaps to the “swap dealer or major swap participant and the financial system.”55  To this end, 
the Dodd-Frank Act requires the Prudential Regulators to adopt margin regulations that meet 
two, specific criteria: Any margin regulations must both “help ensure the safety and soundness of 
the swap dealer or major swap participant” and “be appropriate for the risk associated with the 
non-cleared swaps held as a swap dealer or major swap participant.”56  In other words, Congress 
requires regulators to use systemic risk as a gauge for calibrating the appropriate level of margin. 
 

The Coalition believes that imposing margin requirements on inter-affiliate trades would 
cut against these explicit, systemic risk-based standards set forth in the Dodd-Frank Act for 
promulgating margin rules.  As a unique class, inter-affiliate swaps do not increase systemic risk, 
and, as described above, instead help lower risk by allowing end-users to adopt centralized 
hedging practices.  Imposing margin requirements on inter-affiliate trades would merely cause 
                                                 

55 7 U.S.C. § 4s(e)(3)(A); Dodd-Frank Act § 731. 

56 7 U.S.C. § 4s(e)(3)(A); Dodd-Frank Act § 731. 
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margin to be transferred between affiliates that operate and are treated as a single entity.  Inter-
affiliate trades also could not somehow be used to transfer risk without adequate margin because 
all affiliates within a corporate group are consolidated for financial accounting and reporting 
purposes.  Margin requirements would thus ignore both economic reality and the Dodd-Frank 
Act’s requirement that margin be set according to systemic risk.  Because inter-affiliate swaps 
pose no systemic risk, they should not be subject to margin. 

 
The Dodd-Frank Act’s margin provisions give the Prudential Regulators broad 

discretionary authority for how they promulgate margin rules.  Nothing in the Dodd-Frank Act 
explicitly or implicitly directs the Prudential Regulators to impose margin requirements on inter-
affiliate swaps specifically.  For inter-affiliate swaps that involve end-users, the argument is 
simple:  As Section IX below confirms, the Prudential Regulators do not have the authority to 
impose margin on any end-user swaps, which includes end-user inter-affiliate swaps.  In all other 
situations, including one in which the Prudential Regulators do not follow the text and 
Congressional intent of the Dodd-Frank Act and impose margin requirements on end-users, 
regulators still have authority to prevent margin from being paid or collected for inter-affiliate 
swaps.  

 
First, the Dodd-Frank Act states only that regulators must impose margin “requirements” 

on all swaps between SDs and MSPs.  The Prudential Regulators could thus impose 
“requirements” that allow unlimited margin thresholds for calculating margin for inter-affiliate 
swaps.  This approach would satisfy the statute because there would be a margin requirement, 
but still allow the parties to inter-affiliate trades to escape actually having to pay margin in 
practice.  Second, as already explained, Congress requires regulators to set their margin 
requirements to ensure “the safety and soundness of the swap dealer or major swap participant,” 
and to “be appropriate for the risk associated with the uncleared swaps held as a swap dealer or 
major swap participant.”57  Because inter-affiliate swaps, by nature, do not pose systemic risk, 
excepting them from margin requirements easily satisfies these two criteria. 
 

E.  Inter-Affiliate Swaps Should Not Be Subject to Clearing and Execution 
Requirements 

 
Legislative history confirms that Congress did not want clearing and execution 

requirements to apply to inter-affiliate swaps.  Senator Lincoln, Chairman of the Senate 
Agriculture Committee and one of the Dodd-Frank Act’s chief architects, explained during 
debate that “[w]hile most large financial entities are not eligible to use the end-user clearing 
exemption for standardized swaps entered into with third parties, it would be appropriate for 
regulators to exempt from mandatory clearing and trading inter-affiliate swap transactions which 
are between wholly-owned affiliates of a financial entity.”58 
                                                 

57 7 U.S.C. § 4s(e)(3)(A); Dodd-Frank Act § 731. 

58 156 CONG. REC. S5921 (July 15, 2010). 
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Congress took this position for good reason:  Subjecting inter-affiliate swaps to clearing 

and execution requirements would double regulate many transactions and destroy the efficiency 
of centralized hedging for end-users.  Regulating a street-facing swap as well as its allocation 
within a corporate group could require companies that are subject to the mandatory clearing 
requirements to clear the same swap twice.  This excessive clearing would drive up costs and 
deter end-users from using centralized hedging, which requires efficient, inexpensive inter-
affiliate swaps.  Also, inter-affiliate trades do not need the protection against the pitfalls of unfair 
or off-market pricing or direct bilateral credit risk implicated by non-affiliate swaps.   
 

F.  Inter-Affiliate Swaps Should Not Be Subject to Real-Time Reporting 
Requirements 

 
The Dodd-Frank Act’s real-time reporting requirements aim to increase market liquidity 

and enhance price discovery.59  Reporting real-time transaction data for inter-affiliate swaps, 
however, would accomplish neither goal.  It could instead misrepresent market liquidity by 
double-counting transactions and flood the market with irrelevant pricing data.  In a public swaps 
market, a swap’s price reflects costs associated with trading of the swap such as hedging costs, 
administrative costs, and possible credit costs.  Real-time reporting data of prices that do not 
include these costs does not provide market participants with better information about the market 
than they could otherwise obtain.  Because inter-affiliate swaps occur between entities that are 
commonly controlled, the prices and other transaction details of these swaps do not reflect the 
prices, trading volume, or other characteristics that the swap would have were it traded in a 
public market.  Thus, the real-time reporting of inter-affiliate trades will not enhance price 
discovery for market participants.  In fact, it is feasible that such information could distort public 
perception about market prices, by double counting that arises through examination of both the 
marketing facing and inter-affiliate trades.   

 
G.  A Regulatory Exemption for Inter-Affiliate Swaps Would Not Lead to Abuse 

 
Because inter-affiliate trades merely allocate risk within a corporate group, they do not 

mitigate external counterparty credit risk.  No matter how many inter-affiliate trades a corporate 
group executes among its affiliates, the exposure created by external swaps would not change.   
Similarly, a series of internal trades, no matter how long, would not serve to lay risk off from an 
entity to the market.  Hence, there is no compelling reason to believe that inter-affiliate swaps 
would be used to avoid requirements imposed on external swaps, as one is not an economic 
substitute for the other.  In any event, Section 721(c) of the Dodd-Frank Act gives regulators 
explicit anti-evasion authority to respond to and prevent any possible abuse as needed. 

 
 

 

                                                 

59  Dodd-Frank Act § 727. 
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H.  Title II Provides a Framework for Resolving Inter-Affiliate Swaps 
 
Instead of simplifying the resolution of a default scenario, imposing the full force of 

derivative regulations on inter-affiliate swaps would complicate the unwinding process by 
discouraging use of the centralized hedging model.  Unwinding a bankrupt company that 
employs centralized hedging is thus both more streamlined and less risky.  For one thing, 
affiliate trades are facilitated through a centralized trade execution model, and such a model 
streamlines the resolution of a failed or failing company.  Centralization means that ISDA 
contracts are consolidated within one or few entities and that, through netting, the number of 
exposures to the bankruptcy estate can be limited. 

 
In bankruptcy, systemically-significant entities will be regulated under the resolution 

authority provisions of Title II of the Dodd-Frank Act.  Among other things, these companies 
will have to develop “living wills” that ensure smooth and efficient resolution of any default. 

 
VIII. End-User Status of Affiliated Entities that Engage in Street-Facing Swaps 
 
 The Coalition believes that all individual legal entities should stand on their own 
individual characteristics for purposes of determining whether an entity qualifies for end-user 
treatment.  In particular, we urge the Prudential Regulators to avoid classifying entities based on 
their affiliation with a parent company, other affiliates in the same corporate group, or joint 
venture relationships.  An affiliate’s relationship to its parent company, to other affiliates of the 
parent company, and to other entities involved in a joint venture should not affect whether the 
affiliate qualifies as an end-user.   
 
 The Coalition also urges the Prudential Regulators to regulate swaps according to the 
specific entity where a swap resides.  For example, if an end-user affiliate or end-user joint 
venture enters into a swap, the swap should be treated as an end-user swap.  The swap should not 
be regulated as if it had been entered into by the affiliate’s parent or by one of the partners of the 
joint venture.  A swap at the end-user level is not adding to systemic risk because the end-user 
owns the underlying asset if it is hedging.  Any changes in the value of the swap are offset by the 
opposite change in the value of the asset.  In fact, by entering into a swap, the end-user affiliate 
may actually be lowering the risk level of the parent (on a per dollar invested level) or keeping 
the risk level of the parent neutral (on a total dollar risk level) because the alternative would be to 
forego the hedge and subject the parent to additional commercial risk.  
 
 The drafters of the Dodd-Frank Act did not intend for end-users to be classified and 
regulated as MSPs.60  Thus, subjecting entities that would otherwise be classified as end-users to 

                                                 

60  “Congress expects the regulators to maintain through rulemaking that the definition of Major 
Swap Participant does not capture companies simple because they use swaps to hedge risk in 
their ordinary course of business. Congress does not intend to regulate end-users as Major 

[Footnote continued on next page] 
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enhanced regulation simply because of the corporate structure in which the entity resides would 
be contrary to the Dodd-Frank Act. 
 
 A.  The Existence of a Guarantee Should Not Change an Affiliate’s End-User Status 
 

A credit support provider’s entity classification should not affect the classification of the 
entity receiving credit support.  When entering into a swap to hedge or mitigate commercial risk, 
an affiliate or subsidiary that would otherwise qualify as an end-user may rely on credit support 
from an MSP parent entity.  In such a situation, the affiliate or subsidiary should still be 
classified as an end-user, regardless of its reliance on the parent entity for credit support.  The 
issuance of such guarantees does not increase or alter the risk profile of the parent guarantor 
because the underlying commodity or other position of the subsidiary provides offsetting 
collateral.  

 
B.  Subsidiaries of a Parent Company Should Not Automatically Acquire the Same  

  Classification as Their Parent Companies 
 
 Subsidiaries of a parent company should also be classified based on their own 
characteristics.  For example, a parent company that is primarily financial in nature may be 
designated as an MSP because it uses swaps for financial reasons other than reducing risks 
associated with its business.  Although the parent company is primarily financial in nature, it also 
acts as a holding company and wholly or partially owns several subsidiaries.  These subsidiaries 
could include, for example, manufacturing businesses, which make and supply tangible goods to 
consumers.  The manufacturing subsidiaries, by practice, agree to deliver materials to customers 
and receive payment for those materials at a later date.  After delivering the materials, the 
manufacturers might enter into credit hedges to mitigate the risk of not receiving payment from 
their customers.   
 
 Here, the manufacturing subsidiaries are end-users of swaps, using them to hedge or 
mitigate their commercial risks associated with the manufacturing business.  They would each be 
classified as end-users if they were not wholly or partially owned by a holding company that is 
primarily financial in nature, or that has MSP classification.  The fact of the affiliate companies 
being owned by a financial parent entity should not change the manufacturer’s classification as 
end-users.  The manufacturers’ reasons for using these swaps are the same—to hedge or mitigate 
commercial risk—regardless of the corporate form and their parent’s classification.  
 

Similarly, a non-consolidated joint venture, regardless of who the joint venture partners 
are, should be treated as an end-user if a swap is entered into by the joint venture and not by one 
of the partners, and the joint venture uses derivatives to hedge risks associated with its business 

                                                 
[Footnote continued from previous page] 

Swap Participants or Swap Dealers just because they use swaps to hedge or manage the 
commercial risks associated with their business.”  156 CONG. REC. S6192 (July 22, 2010). 
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activities.  Smaller companies may receive less capital from larger companies if a larger 
company’s status as an SD, MSP, or financial entity, requires a joint venture to post margin.   
  
 These and many other possible examples demonstrate the same point: the mere fact that 
an end-user is affiliated with a parent does not make the affiliate’s swaps more risky.  It is 
imperative to keep in mind the Dodd-Frank Act’s overarching goal: to reduce systemic risk.  A 
counterparty’s true exposure and the risk it poses to the system can be determined only by 
looking at offsetting positions, the purpose behind its trades, and the potential it has to affect 
other parties in the system.   Thus, because systemic risk is not increased when an end-user is an 
affiliate of a financial parent entity, end-users should be regulated in the same manner as if they 
were not so affiliated. 
 
IX. Prudential Regulators do not have authority to impose margin requirements on end-
users. 
 

A. The Prudential Regulators’ Proposed Margin Rules Do Not Give Effect to the 
Unambiguous Intent of Congress, as Required Under the Chevron  

 
The Dodd-Frank Act does not authorize the regulators to impose margin on end-users.  

Hence, the proposed margin regulations go beyond the authority granted by the Dodd-Frank Act.  
In crafting the margin framework for uncleared swaps, the Prudential Regulators are required to 
give effect to the clear intent of Congress that end-users not be subject to the margin framework 
mandated by the Dodd-Frank Act.61  The proposed margin regulations do not give effect to the 
plain intent of Congress and, as such, are an impermissible interpretation of the Dodd-Frank Act.   

 
To determine whether an agency’s interpretation of a statute is permissible, courts use the 

Chevron two-step analysis.  Under Chevron, the courts will determine first whether Congress has 
directly spoken to the precise question at issue.  “If the intent of Congress is clear, that is the end 
of the matter; for the court, as well as the agency, must give effect to the unambiguously 
expressed intent of Congress.”62  If the court determines that Congress has not directly addressed 
                                                 

61 See e.g., Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843 
(1984). 

62 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842–43 
(1984); See also, Catawba County, N.C. v. E.P.A., 571 F.3d 20, 35 (D.C. Cir. 2009) (“[A] 
statute may foreclose an agency’s preferred interpretation despite such textual ambiguities if 
its structure, legislative history, or purpose makes clear what its text leaves opaque.”); Bell 
Atlantic Tel. Cos. v. F.C.C., 131 F.3d 1044, 1047 (D.C. Cir. 1997) (“Under the first step of 
Chevron, the reviewing court must first exhaust the ‘traditional tools of statutory 
construction’ to determine whether Congress has spoken to the precise question at issue.  The 
traditional tools include examination of the statute’s text, legislative history, and structure, as 
well as its purpose. . . .  If this search yields a clear result, then Congress has expressed its 

[Footnote continued on next page] 
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the precise question at issue, the court will determine whether the agency’s interpretation is 
based on a reasonable reading of the statute.63    

 
Here, the precise question at issue is whether Congress intended for end-users to be 

subject to margin requirements.  The intent of Congress is clear on this question—Congress 
intended that end-users should be exempted from the margin framework mandated by the Dodd-
Frank Act.  Under step one of the Chevron analysis, to determine whether Congress has 
addressed the issue, courts use “traditional tools of statutory construction,” which include 
“examination of the statute’s text, legislative history, and structure, as well as its purpose.”64  As 
demonstrated in greater detail in the subsections below, using the tools of statutory construction 
it is evident not only that Congress addressed the issue at hand, but that its intent was 
unambiguous.  The structure, legislative history, and purpose of the Dodd-Frank Act all evidence 
that Congress did not intend for end-users to be subject to margin requirements and the 
Prudential Regulators’ implementation of the margin regulations to the contrary is beyond the 
authority granted to them.   

The Prudential Regulators’ proposed margin regulations do not “give effect to the 
unambiguously expressed intent of Congress.”65  As Section IX.B discusses, the structure of 
Title VII of the Dodd-Frank Act, particularly Section 731, authorizes the Prudential Regulators 
to impose margin only on SDs and MSPs.  This limited scope of authority does not permit the 
regulators to fashion the margin framework that they have proposed and, in so doing, they have 
exceeded their statutory authority.   

Further, as shown Section IX.C, the legislative history of the Dodd-Frank Act leaves no 
doubt that it was Congress’ intent to exempt end-users from margin requirements.  The 
statements of numerous members of Congress during the debates surrounding the Dodd-Frank 
Act, including, importantly, the managers of the Dodd-Frank Act in both the House and the 
Senate— Congressmen Frank and Peterson and Senators Dodd and Lincoln, respectively—
confirm that Congress did not intend that the Dodd-Frank Act would result in end-users being 
subject to margin requirements.   

The Dodd-Frank Act was enacted to address systemic risk and to ensure the safety and 
soundness of SDs and MSPs, as discussed in IX.D.  These goals do not mandate that the 
regulators impose margin on end-users.  In fact, by imposing margin on end-users, the regulators 

                                                 
[Footnote continued from previous page] 

intention as to the question, and deference [to the agency’s interpretation] is not 
appropriate”). 

63 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843 (1984). 

64 Bell Atlantic Tel. Cos. v. F.C.C., 131 F.3d 1044, 1047 (D.C. Cir. 1997).   

65 F.D.A. v. Brown & Williams Tobacco, 529 U.S. 120, 125-126 (2000).   
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are increasing systemic risk by limiting the liquidity of end-users and subjecting them to 
burdensome requirements.  The proposed margin requirements hinder the purpose of the Dodd-
Frank Act and, as such, are contrary to the clear intent of Congress.  Under the Chevron analysis, 
therefore, the Prudential Regulators’ proposed regulations are not “based on a permissible 
construction of the statute”66 as they “contravene the unambiguously expressed intent of 
Congress.”67  As such, the Dodd-Frank Act “foreclose[s] [the regulators’] preferred 
interpretation despite such textual ambiguities [as] its structure, legislative history, or purpose 
makes clear what its text leaves opaque.”68   

 
B.  The Language of Section 731 Applies Only to Swap Dealers and Major Swap 

Participants  
 

Section 731 of the Dodd-Frank Act amends the Commodity Exchange Act, 7 U.S.C. § 1 
et seq. (“CEA”) to add a new section 4s, entitled “Registration and Regulation of Swap Dealers 
and Major Swap Participants.”  This new section states that the Prudential Regulators are 
authorized to establish margin requirements only for SDs and MSPs that are banks.  This 
limitation is reiterated throughout Section 731 of the Dodd-Frank Act, in a general grant of 
rulemaking authority, in the specific grants of authority to promulgate the regulations setting 
margin requirements, and in provisions identifying which entities must comply with the new 
margin requirements.  

The Dodd-Frank Act defines the terms “swap dealer” and “major swap participant,” the 
key regulated entities under Title VII, to identify how and to whom the Dodd-Frank Act’s new 
reporting, clearing, capital, and margin requirements will apply.  The scope of Section 731’s 
operative provisions is thus defined by these terms.    

Section 731 of the Dodd-Frank Act grants the Prudential Regulators the authority to 
impose margin on an important, but limited class of regulated swap entities—MSPs and SDs.  
The NPRM reads as follows: “The plain language of [Section 731] provides that the Agencies 
adopt rules for covered swap entities imposing margin requirements on all non-cleared 
swaps.”69  From this, the NPRM claims authority to impose margin on the uncleared swaps of 
MSPs and SDs, including swaps that are with end-user counterparties.  But this interpretation of 
authority is supported neither by a close reading of the text of the statute nor its legislative 
history.   
                                                 

66 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842–43 
(1984). 

67 NationsBank of N.C. v. Variable Annuity Life Ins. Co., 53 U.S. 251, 257 (1995). 

68 Catawba County, N.C. v. E.P.A., 571 F.3d 20, 35 (D.C. Cir. 2009). 

69 76 Fed. Reg. 27569 (May 11, 2011) (emphasis in original). 
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Subsection 731(e)(2)(A) requires that the Prudential Regulators “adopt rules for swap 
dealers and major swap participants, with respect to their activities as a swap dealer and a major 
swap participant.”70  The NPRM interprets this language as granting the Prudential Regulators 
authority to deputize swap entities to collect margin from their counterparties, including end-
users.  But the statute does not say that Prudential Regulators are authorized to adopt rules “for” 
swap entities to “collect” margin from end-users and others; it says that the rules are to impose 
margin on the swap entities themselves.  Indeed, referencing subsection 731(2)(A), the 
immediately preceding text, subsection 731(e)(1)(A), requires that each swap entity “shall meet . 
. . such minimum initial and variation margin requirements as the prudential regulator shall by 
rule or regulation prescribe under paragraph (2)(A).”71  If subsection 731(e)(2)(A) were intended 
to authorize the Prudential Regulators to deputize swap entities to collect margin from end-users 
and others, subsection 731(e)(1)(A) would not have framed the authority solely in terms of swap 
entities “meeting” margin requirements.  Instead, the statute would have referred also to swap 
entities’ responsibilities to “collect” margin or “execute” margin collection requirements.  But 
the statute includes no such text.  This absence of explicit authority to impose margin collection 
requirements on SDs and MSPs is entirely consistent with the Dodd-Frank Act’s legislative 
history, which makes clear that Congress never intended for margin to be imposed on end-users.  

The plain text of the Dodd-Frank Act also makes clear that end-users are not within the 
regulatory framework governing margin.  First, Section 731 by its title, “Registration and 
Regulation of Swap Dealers and Major Swap Participants,”72 limits its applicability only to 
MSPs and SDs.  The focus of Section 731 is on MSPs and SDs and all requirements therein 
apply to MSPs and SDs and their activities as MSPs and SDs.  Similar to the margin 
requirements subsection, the other subsections of Section 731 on recordkeeping and reporting, 
real-time reporting, and business conduct standards all deal with the regulation of MSPs and SDs 
and specify, when applicable, other entities to which the rules apply.73  Consequently, if 
Congress wanted to grant the Prudential Regulators authority to impose margin requirements on 
other entities it would have identified these entities in the margin requirements subsection, as it 
did in other subsections of Section 731.    

The NPRM states that Section 731, by its terms, does not “exclude a swap with a 

                                                 

70 Dodd-Frank Act § 731(e)(2) (emphasis added). 

71 Dodd-Frank Act § 731(e)(1)(A) (emphasis added). 

72 Emphasis added.  

73 For example, Dodd Frank Act § 731(g)(1) requires SDs and MSPs to maintain daily trading 
records for their swaps and Dodd-Frank Act § 731(g)(3) specifies the maintenance of daily 
trading records for the counterparties of SDs and MSPs.   
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counterparty that is a commercial end user.”74  What is more important, however, is that Section 
731 does not include end-users among the regulated entities for which the Prudential Regulators 
may set margin requirements.  The Dodd-Frank Act does not authorize the Prudential Regulators 
to impose margin, directly or indirectly, on end-user counterparties.  It is thus not necessary for 
end-users to be explicitly excluded from the margin requirements: Section 731 consistently and 
exclusively identifies MSPs and SDs as the entities subject to margin, and end-users do not fall 
within the statutory definition of MSPs or SDs.75  Section 723, which prescribes clearing 
obligations, applies to “any person [who] engage[s] in a swap,” whereas Section 731 specifically 
applies to “swap dealers and major swap participants.” Because of this, Section 723 includes an 
exemption for certain end-users from the mandatory clearing requirement; however, Section 731 
does not have a similar exemption as its scope is restricted to MSPs and SDs already.    

 Because the text and history behind Section 731 together produce a plain meaning 
contrary to that assumed in the NPRM, we do not believe the proposed rule can stand because it 
imposes margin requirements on end-users.76  We thus urge the Prudential Regulators to 
interpret Section 731 as authorizing the imposition of margin only on trades in which an SD or 
MSP is a counterparty and an end-user is not. 

C.  Exempting End-Users from Margin Rules is Consistent with the Legislative 
History of the Dodd-Frank Act  

The legislative history also confirms, leaving no doubt, that the Dodd-Frank Act’s 
drafters did not mean for Section 731 to apply to end-users.  One of the main topics during the 
discussions and debates surrounding the Dodd-Frank Act was exemption of end-users from 
certain provisions.  Throughout the drafting process in the House and Senate, the question was 
not whether to exempt end-users but rather how broad the exemption for end-users would be.  
Before consideration of the Dodd-Frank Act in conference, the margin provisions in the bill 

                                                 

74 76 Fed. Reg. 27569 (May 11, 2011). 

75 Indeed, Senators Dodd and Lincoln in their letter to Congressmen Frank and Peterson 
explicitly stated that amendments to Section 731, which removed the margin exemption for 
end-users, were made “to eliminate redundancy.”  156 CONG. REC. S6192 (July 22, 2010).  
See Section IX.C infra for further discussion.  

76 See, e.g., Chevron U.S.A., Inc. v. Natural Resource s Defense Council, Inc., 467 U.S. 837, 
843 (1984) (“If a court, employing traditional tools of statutory construction, ascertains that 
Congress had an intention on the precise question at issue, that intention is the law and must 
be given effect.”); see also Section IX.A supra.   
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initially passed by the Senate included a broad transaction-based exemption.77  This exemption 
was not limited to the end-user side of a swap, but instead applied to both sides of all “swaps in 
which 1 of the counterparties is” an end-user. Although conferees deleted this transaction-based 
exemption, they preserved the carve-out for end-users in the definitions of SD and MSP.   

Importantly, although the transaction-based exemption was removed, members of 
Congress were, nonetheless, unequivocal in their position that the Prudential Regulators lacked 
the authority to impose margin a swap to which an end-user is a counterparty.  During the final 
conference report discussions, Representative Peterson stated:  

Now, that has been of some concern and, frankly, a misinterpretation of 
the conference report’s language regarding capital and margin 
requirements by some who want to portray these requirements as applying 
to end users of derivatives.  This is patently false.  

 
The section in question governs the regulation of major swap participants 
and swap dealers, and its provisions apply only to major swap participants 
and swap dealers.  Nowhere in this section do we give regulators any 
authority to impose capital and margin requirements on end users. . . .  
One of the sources of financial instability in 2008 was that derivative 
traders like AIG did not have the resources to back up their transactions.  
If we don’t require these major swap participants and swap dealers to put 
more backing behind their swap deals, we will only perpetuate this 
instability. That is not good for these markets, and it is certainly not good 
for end users.78  

 
This statement by Representative Peterson, a principal House author of the Dodd-Frank 

Act, makes clear that it was not the intent of Congress that the margin requirements would be 
imposed on end-users, either directly or indirectly.  Rather, in establishing margin requirements 
for uncleared swaps, Congress authorized the Prudential Regulators to impose margin 
requirements on SDs and MSPs to prevent instability of these entities, thereby protecting the 
market and end-users. 

 
A later exchange between Representatives Frank and Peterson further emphasizes this 

point:   
 
Mr. PETERSON. [W]e have given the regulators no authority to impose 

                                                 

77 The Senate-passed version of the Act stated that margin requirements would not apply to 
swaps in which one of the counterparties was not an SD, MSP, or a counterparty eligible for 
and using the commercial end-user clearing exemption.  S. 3217, § 731(e)(8).  

78 156 CONG. REC. H5245 (June 30, 2010) (colloquy of Representative Peterson).  
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margin requirements on anyone who is not a swap dealer or a major swap 
participant. While the regulators do have authority over the dealer or MSP 
side of a transaction, we expect the level of margin required will be 
minimal. . . .  That margin will be important, however, to ensure that the 
dealer or major stock [sic] participant will be capable of meeting their 
obligations to the end-user. . . .  I would ask Chairman Frank whether he 
concurs with my view of the bill.  

Mr. FRANK of Massachusetts. . . . [T]he gentleman is absolutely right. 
We do differentiate between end users and others.  The marginal 
requirements are not on end users.  They are only on the financial and 
major swap participants.79  
 
Statements by other members of Congress regarding the Dodd-Frank Act leave no doubt 

that Congress did not draft the margin requirements with the intention that end-users would be 
subject to margin.  For example, Representative Peters stated: “… because commercial end 
users, who are those who use derivatives to hedge legitimate business risks, do not pose systemic 
risk and because they solely use these contracts as a way to provide consumers with lower cost 
goods, they are exempted from clearing and margin requirements.”80  Similarly, Representative 
Perlmutter stated: “[The Dodd-Frank Act] also recognizes the important role that derivatives play 
in actually reducing systemic risk for our end user companies and in increasing the flow of credit 
throughout our economy. . . .  These end-user companies pose little or no systemic risk to our 
economy, and this bill protects them from unnecessary and burdensome margin and clearing 
requirements.”81  These statements help demonstrate that it was not Congress’s intent for margin 
to be imposed on end-users.  Members of Congress reiterated repeatedly that under the Dodd-
Frank Act, end-users are exempt from margin requirements.   

Senators Dodd and Lincoln submitted a June 30, 2010 letter to the House sponsors of the 
Dodd-Frank Act, which addressed the treatment of end-users under the Act.   As Senators Dodd 
and Lincoln explained in this letter, the Act “does not authorize the regulators to impose margin 
on end users, those exempt entities that use swaps to hedge or mitigate commercial risk.”82  The 
Senators go on to state:  

Congress clearly stated in [the Dodd-Frank Act] that the margin and 
capital requirements are not to be imposed on end users, nor can the 

                                                 

79 156 CONG. REC. H5248 (June 30, 2010) (colloquy of Representatives Frank and Peterson).  

80 156 CONG. REC. H5244 (June 30, 2010) (colloquy of Representative Peters). 

81 156 CONG. REC. H5230 (June 30, 2010) (colloquy of Representative Perlmutter). 

82 156 CONG. REC. S6192 (July 22, 2010). 
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regulators require clearing for end user trades.  Regulators are charged 
with establishing rules for the capital requirements, as well as the margin 
requirements for all uncleared trades, but rules may not be set in a way 
that requires the imposition of margin requirements on the end user side 
of a lawful transaction.83 

 The June 30, 2010 letter addresses directly the margin regime that the Prudential 
Regulators have proposed, i.e. one in which margin is imposed on end-user counterparties. It 
states unequivocally that the Prudential Regulators do not have the authority to create this type of 
regime.   
 

The Senators in their June 30, 2010, letter go on to explain that changes to the Dodd-
Frank Act with regard to margin requirements were not meant to remove the exemption for end-
users from margin requirements:    
 

In harmonizing the different approaches taken by the House and Senate in 
their respective derivatives titles, a number of provisions were deleted by 
the Conference Committee to avoid redundancy. . . .  However, a 
consistent Congressional directive throughout all drafts of [the Dodd-
Frank Act], and in Congressional debate, has been to protect end users 
from burdensome costs associated with margin requirements and 
mandatory clearing. Accordingly, changes made in Conference to the 
section of the [Dodd-Frank Act] regulating capital and margin 
requirements for Swap Dealers and Major Swap Participants should not be 
construed as changing this important Congressional interest in protecting 
end users. In fact, the House offer amending the capital and margin 
provisions of Sections 731 and 764 expressly stated that the strike to the 
base text was made “to eliminate redundancy.”84 

 
As the Senators noted, revisions to margin provisions in conference were not intended to 

authorize the application of margin rules to end-users.  These statements by the Senate sponsors 
of the Dodd-Frank Act confirm what the text makes clear:  The Prudential Regulators are not 
authorized to impose margin on non-MSPs and non-SDs.  And the fact that the margin section of 
Title VII does not include a specific exemption for end-users reflects the fact that a specific 
exemption would be a “redundancy.”  Indeed, the Prudential Regulators acknowledge that 
Congress intended for end-users to be exempt from margin requirements.85  Yet, instead of 
                                                 

83 156 CONG. REC. S6192 (July 22, 2010) (emphasis added). 

84 156 CONG. REC. S6192 (July 22, 2010) (emphasis added). 

85 “In addition, statements in the legislative history of [Section 731]… suggest[s] that Congress 
did not intend, in enacting [this] section, to impose margin on … end users engaged in 

[Footnote continued on next page] 
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adhering to the expressed intent of all four of the bill’s managers, the Prudential Regulators have 
constructed a regulatory framework that not only allows for margin to be imposed on end-users, 
but provides regulators with authority to require, on a case-by-case basis, that SDs and MSPs 
collect margin from end-user counterparties.  

To be sure, the great majority of end-user trades are entered into with swap dealers.  It is 
also not disputed that Section 731 permits, but does not require, the Prudential Regulators to 
require SDs or MSPs to post margin.  But nothing in the Dodd-Frank Act permits the Prudential 
Regulators to require the collection of margin from end-user counterparties in swaps with SDs 
and MSPs.  Such an extension of margin rules would eviscerate the exemption for end-users in 
the SD and MSP definition, because virtually all end-user swaps are linked to an SD or MSP 
counterparty.  Senators Dodd and Lincoln made precisely this point in their June 30, 2010 letter:   

This is . . . why we narrowed the scope of Swap Dealer and Major Swap 
Participant definitions. . . .  In implementing Swap Dealer and Major Swap 
Participant provisions, Congress expects the regulators to maintain 
through rulemaking that the definition of Major Swap Participant does not 
capture companies simply because they use swaps to hedge risk in the 
ordinary course of their business.  Congress does not intend to regulate 
end-users as Major Swap Participants or Swap Dealers just because they 
use swaps to hedge or manage the commercial risks associated with their 
business.86   

The Prudential Regulators’ proposed margin regime would do just this—it allows for the 
application of margin requirements to end-users solely because they enter into swaps with SDs 
and MSPs.  This violates the intent of Congress and shoehorns end-users into the margin regime, 
which was intended to apply only to SDs and MSPs.   

D.  The Goals of the Dodd-Frank Act Do Not Confer Implicit Authority to Impose 
Margin on End-Users  

Against the plain text of the Dodd-Frank Act and these clear expressions of congressional 
intent, the Prudential Regulators have asserted that the stated goals of the margin provision 
require regulating all counterparties, including end-users.87   Section 731(e)(3) provides in part:  

To offset the greater risk to the swap dealer or major swap participant and 
 the financial system arising from the use of swaps that are not cleared, the 
                                                 
[Footnote continued from previous page] 

hedging activities, even in cases where they entered into swaps… with swap entities.” 76 
Fed. Reg. 27569 (May 11, 2011). 

86 156 CONG. REC. S6192 (July 22, 2010) (emphasis added). 

87 76 Fed. Reg. 27569 (May 11, 2011). 



 

48 

 [margin and capital] requirements imposed under paragraph (2) shall—   
(i) help ensure the safety and soundness of the swap dealer or 
major swap participant; and  
(ii) be appropriate for the risk associated with the non-cleared 
swaps held as a swap dealer or major swap participant.88  

 
 Contrary to the Prudential Regulators’ interpretation, this language does not constitute 
license to “offset the greater risk to the swap dealer or major swap participant and the financial 
system” and “help ensure the safety and soundness of the swap dealer or major swap participant” 
by authorizing (and possibly requiring) SDs and MSPs to collect margin on end-users.  Rather, 
Section 732(e)(3) articulates statutory goals that do not expand the scope of the Prudential 
Regulators’ authority to impose margin requirements on end-users, but apply (by the terms of 
Section 731(e)) only to “swap dealers and major swap participants, with respect to their activities 
as a swap dealer or major swap participant.”89  Section 731(e)(3) limits the means that the 
Prudential Regulators can use to achieve these broad ends; it does not obliquely expand the terms 
of the margin section to authorize the collection of margin from end-users.  And if there is any 
doubt as to meaning of the statutory language, the clear legislative history of that language puts 
such doubt to rest.  There is simply no indication, either in the statute or its legislative history, 
that Congress meant to authorize regulators to deputize SDs or MSPs to collect margin from end-
user counterparties.  

But the proposed rule takes the argument a step further into unintended territory.   
The Prudential Regulators posit that they are to “adopt rules for covered swap entities imposing 
margin requirements on all non-cleared swaps,” including swaps in which an end-user is a 
counterparty.90  This interpretation cannot be squared with the unambiguous legislative history 
of the statute.  But there is another interpretation that is entirely consistent with the managers’ 
intent.  If the requirement to adopt rules imposing margin on “all swaps that are not cleared” is 
not read in isolation and, instead, is interpreted in the context of the subparagraph in which it 
resides,91 as well as the legislative history surrounding the language, then it becomes clear that 
the statute is meant to apply to swaps between swap entities, and not to swaps in which an end-
user is a counterparty. 

Moreover, this interpretation is consistent with one of the central purposes of derivatives 
reform, which is to reduce systemic risk. The margin provision of the Dodd-Frank Act states that 

                                                 

88 Dodd Frank Act § 731 (e)(3)(A)(i). 

89 Dodd Frank Act § 731 (e)(2). 

90 76 Fed. Reg. 27569 (May 11, 2011) (emphasis in original). 

91 Dodd-Frank Act § 731(e)(2)(A). 
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margin standards should guard against risks to “the financial system.”92  Congress recognized 
that application of new margin rules to end-users would not serve that purpose.  As Senators 
Dodd and Lincoln wrote in their June 30, 2010 letter, “If regulators raise the costs of end user 
transactions, they may create more risk.  It is imperative that the regulators do not unnecessarily 
divert working capital from our economy into margin accounts, in a way that would discourage 
hedging by end users or impair economic growth.”93  End-users do not pose the same gravity of 
risk introduced into our financial system by derivatives speculation.  To the contrary, derivatives 
use by end-users actually reduces risk within companies and redistributes it more efficiently 
through the financial system. The Prudential Regulators agree and acknowledge this in the 
proposed margin rule.94  

The economic concerns that motivated the end-user exemption were well-founded.  
Studies have shown that margin requirements could tie up billions of dollars of funds that could 
otherwise be put to productive use.  According to a Coalition survey conducted earlier this 
year,95 without an end-user exemption, a 3% initial margin requirement on the S&P 500 
companies could be expected to reduce capital spending by $5.1 billion to $6.7 billion, causing 
a loss of 100,000 to 130,000 jobs. This survey’s assumptions were conservative—they did not 
contemplate the effects of a requirement to post variation margin, which would significantly 
increase the amount of funds required to be set aside to meet margin calls, likely resulting in 
even greater job losses.  Indeed, the Natural Gas Supply Association and the National Corn 
Growers Association estimated that the liquidity costs of mandating central clearing and 
margining across the entire OTC derivatives market, including end-users, could reach as high as 
$700 billion.96   

                                                 

92 Dodd-Frank Act § 731 (e)(3)(A). 

93 156 CONG. REC. S6192 (July 22, 2010).  

94 “The Agencies preliminarily believe that [not requiring a swap entity to collect initial or 
variation margin from a nonfinancial end-user in certain instances] is consistent with the 
statutory requirement that the margin requirements be risk-based, and is appropriate in light 
of the minimal risks that nonfinancial end users pose to the safety and soundness of covered 
swap entities and U.S. financial stability.”  76 Fed. Reg. 27570 (May 11, 2011).   

95 An analysis of the Coalition for Derivatives End-Users’ Survey on Over-the-Counter 
Derivatives (Feb. 11, 2011), available at: http://www.centerforcapitalmarkets.com/wp-
content/uploads/2010/04/Coalition-for-Derivatives-End-Users-OTC-Derivatives-
Survey_Final-Version-2-11-11.pdf. 

96 See Press Release, Natural Gas Supply Association and the National Corn Growers 
Association (May 24, 2010), available at: 
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Furthermore, the OCC’s impact analysis estimates that, assuming no clearing, under the 
proposed margin rules, initial margin may total $2.56 trillion in the first year alone.97  The 
study estimates that $2.05 trillion will be collected in initial margin and that the opportunity cost 
of the initial margin requirement would be $25.6 billion.98  Although the calculations in the 
OCC’s analysis are focused on OCC regulated banks, the impact of these requirements on banks 
will impact end-users, which will bear the cost of higher requirements imposed on banks. These 
costs are staggering and significantly disproportionate to the impact that end-users have on the 
financial system. 

Margin requirements can “help ensure safety and soundness of the swap dealer or 
major swap participant and the financial system” without imposing margin on end-users.  
First, 90% of swaps held by SDs and MSPs have as their counterparty another SD, MSP, or 
other regulated entity.99  Even with a robust exemption for end-users, Section 731 gives the 
Prudential Regulators broad authority to apply margin rules to both sides of the vast majority 
of swaps held by SDs and MSPs, thereby “help[ing] ensure the safety and soundness” of those 
entities.   Second, the blanket application of margin to end-users could increase systemic risk 
and destabilize companies that use derivatives to manage risks in connection with their day-
to-day businesses.  

 The drafters of the Dodd-Frank Act defined the key regulated entities and took care to 
exclude from those definitions entities that use swaps to hedge risks associated with their 
businesses. The margin provision of the Dodd-Frank Act, Section 731, repeatedly uses those 
defined terms—“major swap participants” and “swap dealer”—to limit the scope of the 
regulators’ authority and to identify those parties subject to the mandatory margin regime.  
Statements by the key sponsors of the Act confirm what the text and structure of the Act make 
clear:  Congress did not intend to authorize regulators to impose margin on end-users.  
Furthermore, the goals of Section 731, to offset the greater risk to SDs or MSPs and the financial 
system arising from the use of uncleared swaps, do not require or necessitate the imposition of 
margin requirements on end-users.   
                                                 
[Footnote continued from previous page] 

http://www.ngsa.org/Assets/docs/2010%20press%20 releases/21-
ngsa%20urges%20fix%20for%20derivs%20title%20in%20conference.pdf.  

97 Office of the Comptroller of the Currency, Economics Department, Unfunded Mandates 
Reform Act Impact Analysis for Swaps Margin and Capital Rule, 5–6 (April 15, 2011).  

98 Office of the Comptroller of the Currency, Economics Department, Unfunded Mandates 
Reform Act Impact Analysis for Swaps Margin and Capital Rule, 5–7 (April 15, 2011).  

99 An analysis of the Coalition for Derivatives End-Users’ Survey on Over-the-Counter 
Derivatives (Feb. 11, 2011), available at: http://www.centerforcapitalmarkets.com/wp-
content/uploads/2010/04/Coalition-for-Derivatives-End-Users-OTC-Derivatives-
Survey_Final-Version-2-11-11.pdf. 
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The Coalition agrees with the Prudential Regulators that “the statute requires the 

Agencies to take a risk-based approach to establishing margin requirements.”100  The Coalition 
believes also that this mandated risk-based approach proves further that the Prudential 
Regulators are not required to impose margin on all uncleared swaps.  A risk-based approach 
involves assessment of the swap, the parties involved, and the potential risk of the swap to the 
financial system.  Thus, under a risk-based approach, margining would not be appropriate in all 
instances, but only for those swaps that have a risk profile that requires margining. 

 
The Prudential Regulators recognize this, and propose a limited exception for certain 

swaps with end-user counterparties.  Specifically, under the proposed rule, MSPs and SDs would 
not be required to collect margin from an end-user counterparty if the MSPs’ or SDs’ exposures 
to the end-user were below the credit exposure limits that the MSP or SD has established under 
credit processes and standards.101  The Coalition believes that this exemption should be 
expanded to exempt all end-user counterparty swaps because end-user counterparties have a low 
risk profile and, under a risk-based approach, will not require margining generally. Such an 
expansion is consistent with legislative intent, whereas the proposed regime, which contemplates 
the imposition of margin on end-users, does not.     

 
 E.  Any Margin Requirements On End-Users Should Not Distinguish Between 

 Financial And Non-Financial End-Users. 
 

The proposed rule distinguishes between four different types of swap counterparties: (1) 
SDs and MSPs (covered swap entities), (2) high risk financial end-users, (3) low risk financial 
end-users and (4) non-financial end-users.  In establishing margin requirements, however, 
Section 731 of the Dodd-Frank Act does not draw any distinction between financial and non-
financial end-users.  If the Prudential Regulators impose margin requirements on end-users, the 
rule should follow the Dodd-Frank Act and congressional intent, and not impose different margin 
requirements on financial and non-financial end-users.  The Coalition believes that financial end-
users and non-financial end-users should be treated identically under the Prudential Regulators’ 
margin requirements, as both groups use swaps to hedge commercial risks and pose minimal 
risks to the financial system.    

 
The legislative history of the Dodd-Frank Act does not distinguish between financial and 

non-financial end-users with respect to margin requirements.  In the debates and discussions 
surrounding the Dodd-Frank Act, members of Congress referred to “commercial end-users,” 

                                                 

100  76 Fed. Reg. 27569 (May 11, 2011). 

101  76 Fed. Reg. 27570 (May 11, 2011).   
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defining them, generally, as companies who use swaps to hedge or mitigate commercial risk.102  
This definition invariably includes financial entities that use swaps to mitigate risks associated 
with their business.  These financial entities that are end-users of swaps are not MSPs and SDs. It 
is thus not necessary to treat them differently from other end-users.    In the June 30, 2010, letter 
from Senators Dodd and Lincoln, the Senators state: “[End-users] could be anything ranging 
from car companies to airlines or energy companies who produce and distribute power to farm 
machinery manufacturers.  They also include captive finance affiliates, finance arms that are 
hedging in support of manufacturing or other commercial companies.”103  Here, Senators Dodd 
and Lincoln draw no distinction between financial and non-financial end-users. Instead, they 
refer to both groups simply as “end-users.”  The Prudential Regulators should do the same and 
not differentiate between financial and non-financial end-users for setting margin requirements, 
as this distinction is not statutorily mandated and has no basis in the margin section of the Dodd-
Frank Act or its legislative history.     

 
Furthermore, other sections of the Dodd-Frank Act demonstrate that Congress had the 

necessary vocabulary to distinguish between financial and non-financial entities, but chose not to 
make that distinction in Section 731.  Specifically, in Section 723, regarding clearing 
requirements for swaps, the Dodd-Frank Act exempts non-financial end-users from the 
provisions, while subjecting financial end-users to these requirements.104  This distinction, 
between financial and non-financial end-users in Section 723, indicates that if Congress wanted 
to treat financial and non-financial end-users differently with respect to margin requirements, it 
could have made the same distinction in Section 731.  The silence of Congress on the distinction 
between financial and non-financial end-users in Section 731 cannot be interpreted as granting 
the Prudential Regulators the authority to impose different margin requirements on different end-
users.  To do so would be to extend authority to the Prudential Regulators that was not intended 
by Congress.105  The Coalition urges the Prudential Regulators to eliminate the distinction 
between groups of end-users and exempt from margin requirements both financial and non-
financial end-users alike.  
 
 

                                                 

102 156 CONG. REC. S6192 (July 22, 2010).  See also 156 CONG. REC. H5244 (June 30, 
 2010); 156 CONG. REC. H5248 (June 30, 2010). 

103 156 CONG. REC. S6192 (July 22, 2010). 

104  Dodd-Frank Act § 723(h)(7). 

105 “The best evidence of the scope of authority is found… in the language establishing the 
 authority.  Where, as here, that language unambiguously uses a statutorily defined term, 
 that definition controls the scope of authority.”  Wolverine Power Co. v. F.E.R.C., 963 
 F.2d 446, 451 (D.C. Cir. 1992). 
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X. Required Analysis 

A. The Prudential Regulator’s Initial Regulatory Flexibility Analysis Does Not 
Satisfy the Regulatory Flexibility Act 

Under the Regulatory Flexibility Act (“RFA”), a federal agency issuing a notice of 
proposed rulemaking must prepare and make available for public comment initial and final 
regulatory flexibility analyses.106  Such analyses must describe the impact of the proposed and 
final rules on small entities,107 and must be published concurrently with the proposed and final 
rules.108  Section 603 of the RFA requires the Prudential Regulators to describe the economic 
impact of the proposed margin and capital regulations on small entities and propose alternatives 
that may minimize the economic burdens of the proposed regulations on small entities.109  
Specifically, the RFA requires that the Prudential Regulators include in their initial regulatory 
flexibility analysis:  the impact of the proposed regulations on small entities; the number of small 
entities to which the rules will apply; the projected reporting, recordkeeping, and other 
compliance requirements of the proposed rule; and all relevant Federal rules that may duplicate, 
overlap or conflict with the proposed rule.110   

The Prudential Regulators’ current approach does not satisfy the requirements of the 
RFA.  To comply with the RFA, the Prudential Regulators are required to make a “reasonable, 
good faith effort to carry out the mandate of [the RFA].”111  In this case, they have not done so.  
The Prudential Regulators identify two categories of small entities that may be affected by the 
proposed regulations: swap entities and derivatives counterparties.  The Prudential Regulators, 
however, fail to describe meaningfully the impact of the proposed regulations on these 

                                                 

106 5 U.S.C. § 603. 

107 The Small Business Administration is responsible for administering the RFA and has 
 defined small entities for bank purposes as an entity with assets of $175 million or less.  
 13 C.F.R. 121.201. 

108 5 U.S.C. § 603. 

109 5 U.S.C. § 603. 

110 5 U.S.C. § 603 

111 Associated Fisheries of Maine, Inc. v. Daley, 127 F.3d 104, 114 (1st Cir. 1997). 
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entities.112  With regard to swap entities that may be small entities, the Prudential Regulators 
state that there will be no such swap entities and do not explain the basis for their reasoning.  
Similarly, regarding counterparties, the Prudential Regulators merely assert:  “the Agencies 
expect any economic impact on counterparties that are small entities to be negative to the extent 
that swap entities that currently do not collect initial margin or variation margin from those 
counterparties but would be required to do so under the proposed rule.”113   

Such a conclusory statement is not a reasonable, good faith effort to comply with the 
RFA as it includes no meaningful analysis whatsoever.  The Prudential Regulators must more 
fully and cogently describe the impact that the proposed regulations will have on small entities in 
order to satisfy the statutory mandate.114  We therefore urge the Prudential Regulators first to 
determine and then to describe the impact that these regulations will have on small entities in a 
meaningful manner.   

In addition, Section 603 of the RFA requires that the initial regulatory flexibility analysis 
include “a description of projected reporting, recordkeeping and other compliance requirements 
of the proposed rule, including an estimate of the classes of small entities which will be subject 
to the requirement and the type of professional skills necessary for preparation of the report or 
record.”115  This description is not included in the initial regulatory flexibility analysis.  Under 
the subheading “Compliance,” the Prudential Regulators do not describe the compliance burdens 
that small entities may face as Section 603 requires; rather, they state simply: “the margin 
requirements may affect the amount of margin that counterparties that are required to post to 
                                                 

112 “An Agency can satisfy [the RFA] as long as it compiles a meaningful, easily understood  
 analysis that covers each requisite component dictated by the statute. . . .”  Associated 
 Fisheries of Maine, Inc. v. Daley, 127 F.3d 104, 115 (1st Cir. 1997). 

113 76 Fed. Reg. 27586 (May 11, 2011). 

114 Indeed, courts will consider an “agency’s compliance with the RFA. . .  in determining 
 whether [the agency] complied with the overall requirement that an agency’s decision 
 making be neither arbitrary nor capricious.”  Allied Local and Regional Mfrs. Caucus v. 
 U.S. E.P.A., 215 F.3d 61, 79 (D.C. Cir. 2000).  Further, courts have vacated or remanded 
 agency rules founded on irrational or incomplete analyses.  See, e.g., See, e.g., Public 
 Citizen v. Fed. Motor Carrier Safety Admin., 374 F.3d 1209, 1218-19 (D.C. Cir. 2004) 
 (vacating agency rule based in part on faulty cost-benefit analysis conducted by the 
 agency); Advocates for Highway and Auto Safety v. Fed. Motor Carrier Safety Admin., 
 429 F.3d 1136, 1146 (D.C. Cir. 2005) (remanding agency rule based in part on the 
 agency’s irrational application of cost-benefit analysis); Gas Appliance Mfrs. Ass’n, Inc., 
 998 F.2d at 1046 (remanding agency rule based in part on the agency’s flawed and 
 irrational to cost-benefit model). 

115 5 U.S.C. § 603. 
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dealer counterparties.”116  Again, the Prudential Regulators have not provided the required 
description that the RFA mandates and small entities remain unaware of the burdens of 
reporting, recordkeeping and compliance that may accompany these proposed rules.  The 
Coalition urges the Prudential Regulators to comply with the RFA by describing these projected 
requirements that small entities may face.    

The Prudential Regulators assert that they are unable to ascertain the impact of the rules 
on small entities.117   However, the OCC was able to conduct an analysis of the impact of the 
proposed regulations on the institutions regulated by the OCC, including smaller banks.  The 
mandate of the RFA is not as far-reaching as that of the Unfunded Mandates Reform Act of 1995 
(the statute under which the OCC conducted its analysis), as the RFA requires the Prudential 
Regulators to describe the impact of the regulations only insofar as it affects small entities 
regulated by the Prudential Regulators.  Because they have provided no reason for why 
information on the impact of the proposed regulation on small entities is not available either 
directly or through imputation from a broader set of data, the Prudential Regulators have failed to 
satisfy the statutory mandate under the RFA.118 

Recommendations: 
The Prudential Regulators must describe meaningfully the impact of the proposed margin 

and capital regulations on small entities, including the projected reporting, recordkeeping, and 
compliance requirements that small entities may face.     

 B. Cost-Benefit Analysis 

Under the Unfunded Mandates Reform Act of 1995, the OCC is required to prepare a 
budgetary impact statement before promulgating any proposed rule that is likely to result in the 
expenditure of $100 million or more (adjusted for inflation)119 by State, local, and tribal 
governments or by the private sector in any one year.120  The impact statement is required to 
                                                 

116 76 Fed. Reg. 27586 (May 11, 2011). 

117  76 Fed. Reg. 27586 (May 11, 2011). 

118  It is well established that a reviewing court can set aside agency action under the 
 Administrative Procedure Act because of a failure to adduce empirical data that can 
 readily be obtained.”  F.C.C. v. Fox Television Stations, Inc., 129 S. Ct. 1800, 1813 
 (2009) (citing Motor Vehicle Mfrs. Assn. of United States, Inc. v. State Farm Mut. 
 Automobile Ins. Co., 463 U.S. 29, 46-56 (1983)). 

119 The current inflation-adjusted expenditure threshold is $126.4 million.  See 76 Fed. Reg. 
 27586 (May 11, 2011). 

120 2 U.S.C. § 1532. 
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include a qualitative and quantitative assessment of the anticipated costs and benefits of the 
proposed rule, estimates of the future compliance costs of the proposed rule, the anticipated 
impact of the proposed rule on the national economy, and a summary of concerns raised about 
the proposed rule and the OCC’s evaluation of these concerns.121  The OCC is also required to 
identify and consider a reasonable number of regulatory alternatives and select the alternative 
that is the least costly, most cost-efficient or least burdensome alternative that achieves the 
objectives of the proposed rule.122 

The OCC issued an impact analysis of the Prudential Regulators’ proposed margin and 
capital rules on OCC regulated banks.123  The analysis estimates that approximately 74 OCC 
regulated banks have $100 million or more outstanding in swaps each, which, under the 
proposed SD and MSP definitions, would subject them to the proposed margin requirements.  
The OCC estimates initial margin in one year, for new swaps entered into after the effective date 
of the proposed rule, could total $2.56 trillion—assuming no clearing.124  If some swaps are 
cleared, the impact analysis estimates that initial margin collected under the proposed rule could 
be $2.05 trillion.125  The impact analysis goes on to estimate that the proposed rule will result in 
administrative costs totaling $10.8 million and opportunity costs of approximately $25.6 
billion.126  

Since the financial crisis, U.S. financial institutions have reported approximately $1.262 
trillion in losses in their financial statements.127  Of this estimate, only $49 billion resulted from 
derivatives, most of which was attributable to AIG.  The amount of margin that will be collected 
under the proposed rule will far surpass the derivatives-related losses that were incurred during 

                                                 

121 5 U.S.C. § 1532. 

122 2 U.S.C. § 1535. 

123 Office of the Comptroller of the Currency, Economics Department, Unfunded Mandates 
 Reform Act Impact Analysis for Swaps Margin and Capital Rule, 3 (April 15, 2011). 

124 Office of the Comptroller of the Currency, Economics Department, Unfunded Mandates 
 Reform Act Impact Analysis for Swaps Margin and Capital Rule, 5 (April 15, 2011). 

125 Office of the Comptroller of the Currency, Economics Department, Unfunded Mandates 
 Reform Act Impact Analysis for Swaps Margin and Capital Rule, 5 (April 15, 2011). 

126 Office of the Comptroller of the Currency, Economics Department, Unfunded Mandates 
 Reform Act Impact Analysis for Swaps Margin and Capital Rule, 7 (April 15, 2011). 

127 Writedowns and credit-market losses, as determined through the Bloomberg WDCI 
 function as of 6/3/2011. 
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the financial crisis.  Indeed, the amount of initial margin to be collected only from OCC 
regulated banks will exceed all the losses of all financial institutions since the financial crisis.  
Further, the opportunity costs the analysis estimates is predicated on a very conservative estimate 
of lost yield, thereby suggesting that the actual opportunity costs will likely be much more.   

The OCC’s very conservative cost benefit analysis demonstrates aptly the high cost that 
the margin rules will have, especially given its narrow scope solely on OCC regulated banks, that 
are unjustified by the benefits that the proposed rule.  Pursuant to the Unfunded Mandates Act, 
the OCC must identify and consider alternative margin regimes that are less costly, more cost-
efficient, or less burdensome than the proposed rule.  The OCC, however, identifies two 
alternatives but the consideration of these alternatives is minimal.  Indeed, the OCC states that, 
for its first alternative, if the swap entity threshold is changed, this will have no impact on its 
calculation and for the second alternative, that they are unable to assess its impact.  These 
alternatives, therefore, are not an improvement on the proposed margin rule.  The Coalition urges 
the OCC to propose and consider alternatives that are in keeping with its statutory mandate and 
ultimately adopt a margin rule that appropriately balances costs and benefits.   

A Coalition survey conducted in February 2011 estimates that a 3% margin requirement 
on OTC derivatives could reduce capital spending by $5.1 to $6.7 billion per year for S&P 500 
companies, leading to a loss of approximately 130,000 jobs.  The survey further estimates that 
the margin requirements will result in a $100.5 billion decline in cash flow among S&P 500 
companies, which represents approximately 7.4% of the combined cash flow of these companies 
in 2010.128  The proposed margin rules, therefore, would have a significant impact on the level 
of working capital companies require to operate their business.  Margin requirements also would 
increase transaction and administrative costs of hedging that will be passed on to customers.   

By any measure, weighing the costs against the benefits, the proposed rule would fail.  
Executive Order 13563 states that an agency should “propose or adopt regulation only upon a 
reasoned determination that its benefits justify its costs.”129  While we recognize that the 
Executive Order is binding only on the OCC, just today President Obama asked independent 
agencies “to follow the key cost-saving, burden-reducing principles outlined in” Executive Order 
13563.130  We join the President in urging the Prudential Regulators to conduct a cost-benefit 
analysis of the proposed margin rule and to ensure that any final rule issued carries with it 

                                                 

128 An analysis of the Coalition for Derivatives End-Users’ Survey on Over-the-Counter 
 Derivatives (Feb. 11, 2011), available at: http://www.centerforcapitalmarkets.com/wp-
 content/uploads/2010/04/Coalition-for-Derivatives-End-Users-OTC-Derivatives-
 Survey_Final-Version-2-11-11.pdf. 

129 76 Fed. Reg. 3821 (Jan. 21, 2011). 

130 The White House, Office of the Press Secretary, Memorandum for the Heads of 
 Independent Regulatory Agencies (July 11, 2011). 
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benefits that outweigh the costs to end-users and to the U.S. economy.  As the OCC analysis and 
the Coalition survey demonstrate, the costs of the proposed margin rule are enormous, but these 
costs have not been examined in a comprehensive manner that accounts for the costs all market 
participants may face.   

Recommendations: 
The Prudential Regulators should engage in their own cost-benefit analysis, to understand 

fully the economic burdens that the proposed rule will inflict on market participants.  This 
analysis should be made available for public comment and the Prudential Regulators should take 
this analysis into account in establishing the final margin regulatory framework.   

 
XI. Conclusion 

 
We thank the Prudential Regulators for the opportunity to comment on these important 

issues.  The Coalition looks forward to working with regulators to help implement margin 
requirements that serve to strengthen the derivatives market without unduly burdening end-users 
and the economy at large.  We are available to meet with the Prudential Regulators to discuss 
these issues in more detail. 
 
Sincerely, 
 
Association for Financial Professionals  
Business Roundtable  
Commodity Markets Council  
Financial Executives International  
National Association of Corporate Treasurers 
National Association of Manufacturers 
National Association of Real Estate Investment Trusts 
The Real Estate Roundtable  
U.S. Chamber of Commerce 
 



 
 
 
 
Trade Liberalization 



• Agri Beef Co. • American Farm Bureau Federation • American Feed Industry Association • American Frozen
Food Institute • American Meat Institute • American Peanut Product Manufacturers, Inc. • American Soybean 
Association • California Dried Plum Board • California Fig Advisory Board • California Strawberry Commission 
• California Table Grape Commission • California Walnut Commission • Cargill • Commodity Markets Council 
• ConAgra Foods, Inc. • Corn Refiners Association • Distilled Spirits Council of the United States • Grocery
Manufacturers Association • Hormel Foods • International Dairy Foods Association • JBS USA • National 
Association of State Departments of Agriculture • National Association of Wheat Growers • National Barley
Growers Association • National Cattlemen's Beef Association • National Chicken Council • National Confec-
tioners Association • National Corn Growers Association • National Council of Farmer Cooperatives • National
Grain and Feed Association • National Grape Cooperative Association Inc. • National Meat Association 
• National Milk Producers Federation • National Oilseed Processors Association • National Pork Producers
Council • National Potato Council • National Renderers Association • National Sorghum Producers • National
Turkey Federation • North American Equipment Dealers Association • Northwest Horticultural Council • Ocean
Spray Cranberries, Inc. • Pet Food Institute • Produce Marketing Association • Seaboard Foods • Smithfield
Foods • Sunmaid Growers of California • Sunsweet Growers Inc. • Sweetener Users Association • Tyson
Foods, Inc. • U.S. Canola Association • U.S. Dairy Export Council • U.S. Premium Beef • United Egg Association
• United Egg Producers • United States Dry Bean Council • USA Dry Pea & Lentil Council • USA Poultry &
Egg Export Council • Valley Fig Growers • Welch Foods Inc., A Cooperative • Western Growers Association

Pass the U.S.-South Korea
Free Trade Agreement

The U.S.-South Korea FTA will

Create new market opportunities for U.S. agriculture
¸ The FTA will remove immediately barriers to nearly $3 billion in U.S. 

agricultural exports to South Korea.

¸ The list of products that will benefit from market-opening provisions of 
the FTA covers hundreds of tariff lines in virtually all sectors.

¸ According to an analysis by the American Farm Bureau Federation, the 
FTA will expand exports in a wide range of commodities and result in 
$1.8 billion in additional agricultural sales – a 46 percent increase.

Create jobs and promote economic activity
¸ Given that 8,000 jobs are created by each $1 billion in exports, the 

U.S.-South Korea FTA will create more than 14,000 agricultural jobs. 

¸ Agricultural exports create jobs both on the farm and in rural communities.
They support activities that range from providing inputs to producers to 
processing and transporting the output from our farms.

Maintain U.S. agricultural competitiveness in South Korea
¸ South Korea is one of the top markets for U.S. agricultural products, 

ranking fifth in 2009 at $3.9 billion. But our share of the market has 
been in decline recently. 

¸ A number of our major competitors, including the European Union, are 
negotiating and implementing FTAs with South Korea.

¸ According to Iowa State University economist Dermot Hayes, without 
the U.S.-South Korea FTA, the U.S. pork industry will be out of the South
Korean market within 10 years if the EU implements its agreement. 
Most other U.S. agricultural products will be similarly affected.

It’s time to act on a deal that’s 
¸good for agriculture ¸good for business ¸good for our economy 

It’s time to approve the U.S.-South Korea Free Trade Agreement

Congress. Want to Create 14,000 U.S. Farm Jobs?

We Urge Congress to Act Quickly to Implement This Important Agreement



March 1, 2010    

 

The Honorable Nancy Pelosi    The Honorable Harry Reid 

Speaker      Majority Leader 

U.S. House of Representatives   U.S. Senate 

H-232, U.S. Capitol     S-221, U.S. Capitol 

Washington, D.C. 20515    Washington, D.C. 20510 

 

The Honorable John Boehner    The Honorable Mitch McConnell 

Republican Leader     Republican Leader 

U.S. House of Representatives   U.S. Senate 

H-204, U.S. Capitol     S-230, U.S. Capitol 

Washington, D.C. 20515    Washington, D.C. 20510 
 

Dear Speaker Pelosi and Leaders Reid, Boehner and McConnell: 

 

In his State of the Union message, President Obama pledged to double U.S. exports within five 

years as a way to create millions of new jobs in this country. The undersigned food/feed and 

agricultural organizations strongly support this endeavor, and we call on Congress to move 

forward with steps necessary to achieve this goal. 

 

International trade is critically important to the farmers, ranchers, food processors and exporters 

that our organizations represent. Exports of the goods we produce generate over 8,000 U.S. jobs 

for every billion dollars we ship overseas. The economic benefits flow not only to rural 

communities but also to people working in transportation, processing and at our ports. 

   

We believe the most effective means of reaching this five-year objective is for Congress to move 

quickly to ensure the prompt passage of the pending free trade agreements with Colombia, 

Panama and South Korea. Many U.S. food and agricultural products will become eligible for 

duty-free treatment in those countries immediately upon entry into force of the agreements, and 

nearly all will receive duty-free treatment over specified phase-in periods. The agreements will 

also correct an inequity that U.S. exporters encounter in those markets – the fact that U.S. tariffs 

are much lower than those our products face in those countries. As a result of the Generalized 

System of Preferences, the Caribbean Basin Initiative and the Andean Trade Preference and Drug 

Eradication Act, 90 percent of products exported by Colombia to the U.S. already enter duty free. 

For Panama the number is 95 percent. U.S. tariffs in the agricultural sector are one-fourth the 

level of Korean tariffs. 

 

It is critically important to our industries that Congress heed the President’s call to aggressively 

expand market access opportunities, as our competitors are doing. The president focused on the 

need to create new jobs. But if our best markets are lost to our competitors, U.S. jobs will be lost 

not gained. The WTO estimates that there will be over 600 bilateral or regional trade agreements 

in place by 2010. As of the end of 2008, 230 were in force, and of those, the U.S. was a party to a 

mere 17 of these agreements. The WTO also estimates that about 400 new agreements are either 

pending notification to the WTO, are being negotiated or are in the proposal stage. Of those, the 

U.S. is a party only to the three pending agreements and the TPP. While the U.S. continues to 

debate approval of its FTA with South Korea, that country has already concluded, is negotiating 

or is planning FTAs with the ASEAN (10 nations), Chile, Australia, New Zealand, Canada, 

China, the European Union (27 nations), India, Japan, Mexico, Mercosur (4 nations), Peru, 

Pakistan and Russia. If these countries gain zero-duty access to the Korean market while our 



products continue to face significantly higher non-FTA tariffs, we will lose exports to the fifth 

largest global market, and we will lose many skilled jobs. 

 

Finally, we must convey our deep concern with legislation recently introduced in the House and 

in the Senate that would, in our view, set our efforts to expand exports back irrevocably. H.R. 

3012 and S. 2821 would require the Administration to demand the re-negotiation of all current or 

pending trade agreements to modify provisions to permit inclusion of certain requirements. 

 

Although no doubt well-meaning, these bills and their demands will not be well-received by the 

global community. They will not have the apparently intended effect of improving trade 

agreements. Rather, they will have the effect of withdrawing the U.S. from current trade 

agreements and eliminating any possibility of being a party to new ones. This would have 

catastrophic consequences for our economy and for American agriculture.  

 

The undersigned food/feed and agricultural organizations strongly support President Obama’s 

pledge to double U.S. exports within five years as a way to create millions of new export-related 

jobs in this country. We stand ready to assist the Administration and the Congress to meet this 

critically important goal by 2015. 

 

 

Sincerely, 

 

American Bakers Association 

American Cotton Shippers Association 

American Farm Bureau Federation 

American Feed Industry Association 

American Frozen Food Institute 

American Meat Institute 

American Peanut Product Manufacturers, Inc. 

American Seed Trade Association 

American Soybean Association 

Animal Health Institute 

Blue Diamond Growers 

California Cherry Export Association 

California Grape & Tree Fruit League 

California Table Grape Commission 

California Tomato Farmers 

Commodity Markets Council 

Corn Refiners Association 

Distilled Spirits Council of the United States 

Grocery Manufacturers Association 

National Association of Wheat Growers  

National Barley Growers Association 

National Cattlemen's Beef Association 

National Chicken Council 

National Confectioners Association 

National Corn Growers Association 

National Council of Farmer Cooperatives 

National Grain and Feed Association 

National Grange 

National Meat Association 



National Milk Producers Federation 

National Oilseed Processors Association 

National Pork Producers Council 

National Potato Council 

National Renderers Association 

National Sorghum Producers 

National Sunflower Association 

National Turkey Federation 

North American Equipment Dealers Association 

North American Export Grain Association 

North American Millers’ Association  

Northwest Horticultural Council 

Pet Food Institute 

Produce Marketing Association 

Sweetener Users Association 

The Fertilizer Institute 

U.S. Apple Association 

U.S. Canola Association 

U.S. Dairy Export Council 

U.S. Dry Bean Council 

U.S. Livestock Genetics Export, Inc. 

U.S. Meat Export Federation 

U.S. Wheat Associates 

United Egg Association 

United Egg Producers 

USA Dry Pea & Lentil Council 

USA Poultry & Egg Export Council 

Western Growers Association 

 

cc: Members of the U.S. House of Representatives 

      Members of the U.S. Senate 



July 8, 2010 

 

The Honorable Nancy Pelosi    The Honorable Harry Reid 

Speaker      Majority Leader 

U.S. House of Representatives    U.S. Senate 

H-232, U.S. Capitol     S-221, U.S. Capitol 

Washington, D.C. 20515    Washington, D.C. 20510 

 

The Honorable John Boehner    The Honorable Mitch McConnell 

Republican Leader     Republican Leader 

U.S. House of Representatives    U.S. Senate 

H-204, U.S. Capitol     S-230, U.S. Capitol 

Washington, D.C. 20515    Washington, D.C. 20510 

 

 

Dear Speaker Pelosi and Leaders Reid, Boehner and McConnell: 

  

During the G-20 Summit in Toronto, President Obama announced his intention to set a November 

deadline for removing outstanding obstacles to the implementation of the U.S.-Korea Free Trade 

Agreement (FTA).  This is very welcome news for America’s farmers, ranchers, food industry 

workers and exporters.   

 

The Korean market is now the fifth largest for U.S. agricultural exports, valued at $3.9 billion in 

2009.  According to economic analysis by the American Farm Bureau Federation, the Korea FTA 

would expand exports in a wide range of commodities and result in $1.8 billion in additional sales – a 

46 percent increase.   

 

The list of products that will gain from improved access to the Korean market under the FTA is long 

and includes most bulk commodities and a broad range of high-value agricultural products.  Failure 

to implement the agreement would not only prevent us from taking advantage of this large and 

growing market, it would cede our market share to competitors that already have in place or are 

negotiating their own FTAs with Korea.  There are 13 of those covering some 50 countries.  So our 

organizations are grateful to the president for his new initiative, and we hope that you will work 

closely with him to ensure timely action on the implementing legislation. 

 

As you know, however, the U.S.-Korea FTA is one of three agreements that are pending approval by 

Congress.  Agreements with Colombia and Panama also have been awaiting action for more than 

three years.  And one of our greatest fears about the continued delay in implementing the agreements 

is now being realized.  On Monday, June 21, the Canadian Senate voted to implement a free trade 

agreement with Colombia, following approval by Canada’s House of Commons on June 15.  With 

these actions, Canada’s legislature responded to the needs of that nation’s producers and exporters, 

who will soon have a significant competitive advantage over U.S. products in the Colombian market.   

 

So, not only have we lost two or three years of benefits of duty-free or reduced-tariff access to the 

Colombian market under a U.S. FTA, we now face the certainty that Canada’s producers will instead 

reap those benefits.  Over the past five years, Colombia has been the largest market in South America 

for U.S. agricultural exports, with exports totaling $4.3 billion.  According to the American Farm 

Bureau Federation, the U.S.-Colombia FTA, if and when it is implemented, would result in U.S. 

agricultural export gains of more than $815 million per year at full implementation.  But now that 



Canada has gained preferential access ahead of us, we are likely to be operating in catch-up mode for 

years to come. 

 

In the U.S. meat industry alone we stand to lose $127 million in exports and nearly 1,626 additional 

jobs, according to the American Meat Institute.  Iowa State University economist Dermot Hayes has 

calculated that the U.S. FTA with Colombia, when fully implemented, would raise live U.S. hog 

prices $1.15 above what would otherwise be the case.  But with the action by the Canadian 

Parliament and with the failure of the U.S. government to implement the FTA, these benefits will 

now shift to Canadian pork producers. 

 

Allowing Canada to beat us to the punch in Colombia also will cause serious problems for U.S. 

wheat producers.  An influential Colombian miller has said that without a U.S. FTA to keep tariffs in 

balance with tariffs on Canadian wheat, the U.S. share of the Colombian wheat import market could 

fall from around 70 percent to as low as 30 percent.  If that were to happen, U.S. Wheat Associates 

estimates that, at current export prices, failure to ratify the U.S.-Colombia FTA could lead to an 

annual loss of more than $70 million for the U.S. wheat industry. 

 

And there are other examples of lost opportunities for U.S. exports to Colombia from the failure to 

implement the U.S. FTA on a timely basis.  U.S feed grain producers have been particularly hard hit 

because of preferential access of competitors to the Colombian market, with the U.S. market share 

falling sharply from 96 percent in 2007 to 38 percent in 2009. 

  

In the agricultural sector as a whole, not a single U.S. product currently receives a zero tariff in 

Colombia, and applied tariffs range from 5 to 20 percent.  These could rise to as much as 388 percent 

under Colombia’s current WTO commitments.  Under the U.S. FTA, tariffs on 77 percent of all 

agricultural tariff lines, accounting for more than 52 percent of current U.S. trade by value, would be 

eliminated immediately.  Among the agricultural sectors that would most benefit from the 

elimination of these tariffs and other trade barriers are: cotton, rice, wheat, corn, barley, sorghum, 

soybeans, pulse crops, high quality beef, pork, poultry, certain dairy products, potato products, 

apples, pears, peaches, cherries, almonds and certain distilled spirits.  Again, most if not all of these 

benefits will now accrue to Canada. 

  

The most important thing now is to avoid perpetuating these losses and seeing them mushroom in the 

years to come by failing to implement U.S. FTAs as soon as possible. The fact is, literally hundreds 

of FTAs are being negotiated around the world, and global trade liberalization is taking place.  But it 

is taking place with the United States standing on the sidelines. 

 

We urge you, therefore, to work with the Administration to remove any remaining impediments to a 

rapid implementation of the FTAs with Colombia, Korea and Panama.  

 

Sincerely, 

 

American Farm Bureau Federation 

American Feed Industry Association 

American Frozen Food Institute 

American Meat Institute 

American Potato Trade Alliance 

American Soybean Association 

California Table Grape Commission 



Commodity Markets Council 

Corn Refiners Association 

Distilled Spirits Council of the United States 

International Dairy Foods Association 

National Association of Wheat Growers  

National Barley Growers Association 

National Cattlemen's Beef Association 

National Confectioners Association 

National Corn Growers Association 

National Council of Farmer Cooperatives 

National Grain and Feed Association 

National Grange 

National Milk Producers Federation 

National Oilseed Processors Association 

National Pork Producers Council 

National Potato Council 

National Renderers Association 

National Sorghum Producers 

National Turkey Federation 

North American Equipment Dealers Association 

North American Export Grain Association 

Northwest Horticultural Council 

Pet Food Institute 

Produce Marketing Association 

Sweetener Users Association 

U.S. Apple Association 

U.S. Dairy Export Council 

U.S. Grains Council 

U.S. Wheat Associates 

United Egg Association 

United Egg Producers 

USA Dry Pea & Lentil Council 

USA Poultry & Egg Export Council 

Washington State Potato Commission 

Western Growers Association 

 

cc: Members of the U.S. House of Representatives 

cc: Members of the U.S. Senate 

 



January 24, 2011 

 

The Honorable John Boehner    The Honorable Harry Reid 

Speaker      Majority Leader 

U.S. House of Representatives    U.S. Senate 

H-232, U.S. Capitol     S-221, U.S. Capitol 

Washington, D.C. 20515    Washington, D.C. 20510 

 

The Honorable Nancy Pelosi    The Honorable Mitch McConnell 

Democratic Leader     Republican Leader 

U.S. House of Representatives    U.S. Senate 

H-204, U.S. Capitol     S-230, U.S. Capitol 

Washington, D.C. 20515    Washington, D.C. 20510 

 

Dear Speaker Boehner and Leaders Reid, Pelosi and McConnell: 

 

The undersigned food and agricultural groups and companies, representing nearly all sectors 

of the agricultural economy, applaud the recent agreement between the United States and the 

Republic of Korea on issues that have delayed approval by Congress of the Korea- U.S. Free 

Trade Agreement (KORUS FTA).  We strongly support this agreement and urge that it be 

approved at the earliest possible opportunity. 

 

Below we offer a number of compelling reasons for supporting the KORUS FTA.  But the 

simple heart of the matter is that the agreement is overwhelmingly good for American 

agriculture and presents no risks.  It will create significant new and expanded market 

opportunities for U.S. exports but will not result in any appreciable increase in agricultural 

imports.  

 

Risks for U.S. agriculture – and they are extremely serious – arise if the KORUS FTA is not 

implemented.  If this agreement is rejected, we stand to relinquish our export sales to 

countries that have implemented their own FTAs with Korea.   

 

This is not a trivial concern.  There are 13 such agreements in place or in the works involving 

some 50 nations around the world.  They include some major agricultural producing and 

exporting countries: Chile, Australia, New Zealand, Canada, the 27-nation European Union, 

Mexico, Mercosur (Argentina, Brazil, Paraguay and Uruguay), Peru and the ASEAN bloc.  In 

fact, South Korea’s FTA with the European Union is set to enter into force on July 1, 2011.  

This, coupled with the failure to implement the KORUS FTA, will put U.S. food and 

agriculture products at a severe disadvantage with respect to competition from the European 

Union in the Korean market. 

 

Imagine, for example, Korea’s current 25 percent tariff remaining in place on U.S. pork but 

eliminated for pork from the European Union.  Our standing as the top global pork exporter 

would count for nothing.  Iowa State economist Dermot Hayes has calculated that we would 

be completely out of the Korean market in 10 years.  The same predicament would face a 

wide range of U.S. agricultural exports.   

 

Another example of a U.S. agricultural product losing out on an important export market is corn 

starch.  The European Union secured a highly advantageous deal for its starch exports.  In some 



cases, European starches received approximately four times the market access that U.S. starches 

did.  Moreover, tariffs on European starch products are eliminated more rapidly than tariffs on 

U.S. corn starch exports.  If Congress fails to ratify the agreement in a timely manner, the U.S. 

corn refining industry will be placed at a significant competitive disadvantage relative to its 

European competitors. 

 

With the KORUS FTA, on the other hand, existing import barriers will be removed 

immediately for nearly $3 billion of U.S. food and agricultural products.  These exports 

represent more than 60 percent of our sales and include wheat, feed corn, soybeans, hides and 

skins, cotton and a large number of high-value agricultural products, including almonds, 

pistachios, wine, raisins, grape juice, orange juice, fresh cherries, cranberries, frozen French 

fries, frozen orange juice concentrate, Bourbon, Tennessee Whiskey and pet food. 

 

In just two years, many other products will be tariff-free, including avocados, lemons, dried 

prunes and sunflower seeds.  In five years, more products will gain free access, including 

food preparations, chocolate and chocolate confectionary, sweet corn, sauces and 

preparations, alfalfa and other forages, breads and pastry, grapefruit and dried mushrooms. 

 

Still other important U.S. farm products will benefit from new or expanded tariff rate quotas.  

These include skim and whole milk powder, whey for food use, cheese, starches, barley, 

popcorn and soybeans for food use.  Market access improvements were also achieved for 

beef and pork products, eggs and egg products, pears and table grapes.  

 

Put together, these access benefits mean greatly expanded exports to Korea.  According to an 

analysis by the American Farm Bureau Federation, the KORUS FTA would result in $1.8 billion 

in additional sales to Korea, a 46 percent increase over existing sales.  This analysis appears very 

conservative according to Dr. Hayes of Iowa State and the American Meat Institute, who forecast 

increased U.S. beef, pork and poultry exports alone to be more than $2.1 billion.  

 

These new exports would create thousands of new jobs on the farm and in rural communities and 

throughout the economy.  They would expand our share of trade in a growing economy with the 

15th highest GDP in the world.  For three years, these important benefits have been forfeited 

while the implementing legislation has been on hold.    

 

We can either lose jobs as our market share declines in Korea, or we can create new jobs by 

expanding exports to that market.  We urge Congress to choose the latter.  In addition, we 

urge Congress to work with the Obama administration so that the Colombia and Panama 

trade agreements also may soon be sent to Congress for approval.  These agreements, like the 

KORUS, will generate additional agricultural exports and create new jobs.  

 

 

Sincerely, 

 

Agri Beef Co. 

American Farm Bureau Federation  

American Feed Industry Association 

American Frozen Food Institute 

American Meat Institute 

American Peanut Product Manufacturers, Inc. 



American Soybean Association 

California Dried Plum Board 

California Fig Advisory Board 

California Strawberry Commission 

California Table Grape Commission 

California Walnut Commission 

Cargill 

Commodity Markets Council 

ConAgra Foods, Inc. 

Corn Refiners Association 

Distilled Spirits Council of the United States  

Grocery Manufacturers Association 

Hormel Foods 

International Dairy Foods Association 

JBS USA 

National Association of State Departments of Agriculture 

National Association of Wheat Growers 

National Barley Growers Association 

National Cattlemen's Beef Association 

National Chicken Council  

National Confectioners Association 

National Corn Growers Association 

National Council of Farmer Cooperatives 

National Grain and Feed Association  

National Grape Cooperative Association Inc. 

National Meat Association 

National Milk Producers Federation  

National Oilseed Processors Association 

National Pork Producers Council 

National Potato Council 

National Renderers Association 

National Sorghum Producers 

National Turkey Federation 

North American Equipment Dealers Association 

Northwest Horticultural Council  

Ocean Spray Cranberries, Inc. 

Pet Food Institute 

Produce Marketing Association 

Seaboard Foods 

Smithfield Foods 

Sunmaid Growers of California  

Sunsweet Growers Inc. 

Sweetener Users Association 

Tyson Foods, Inc. 

U.S. Canola Association 

U.S. Dairy Export Council 

U.S. Premium Beef 

United Egg Association  

United Egg Producers  



United States Dry Bean Council  

USA Dry Pea & Lentil Council 

USA Poultry & Egg Export Council 

Valley Fig Growers 

Welch Foods Inc., A Cooperative 

Western Growers Association 

 

cc: Members of the U.S. House of Representatives 

cc: Members of the U.S. Senate 



Dear President Obama and Members of Congress:

As the United States welcomes Mexican President Felipe Calderón, the undersigned organizations and businesses want to
remind you and the American people of the close relationship and vital economic ties the United States has with our neighbor 
to the South.

Mexico has become over the past 20 years a true multi-party democracy, with a free press, competitive elections, and checks
and balances in its federal government. Mexico is an important ally to the United States on many issues, a friendly country and 
a good neighbor that espouses many of our core values. Mexico today has a functioning market economy, with a majority of its
citizens now classified as middle class.

These impressive changes can be largely attributed to the policies implemented by Mexico as a result of the North American
Free Trade Agreement (NAFTA), which includes the United States, Canada and Mexico. NAFTA has allowed Mexico to grow its 
way into an upper middle income economy – one of the world’s top 10 – and to establish the kind of stable market-based system
necessary to build a modern liberal democracy. At the same time, the United States has reaped the benefits of that agreement,
with Mexico becoming our second largest (and growing) export market.

As you know, exports are critical to the United States, and the new National Export Initiative reflects the correct vision and
urgent need to find in our exports the platform for a sustained recovery. Increasing exports is the wise and proper approach to
reducing our current account deficit, but it can only be done by deepening – not abandoning – our successful North American
partnership with Canada and Mexico and by establishing similar relationships with other countries around the world.

It is our firm belief that we must cooperate with Mexico to make full use of North America’s potential. Greater integration
between our nations will result in a more efficient production chain and will enhance the region’s competitiveness. Therefore,
our shared objective should be to jointly enter new and growing markets such as China and Brazil.

In the current global economic environment, the United States must set an example to the world and, more importantly,
to our NAFTA partners about the importance of trade relationships. One important first step would be to resolve the trucking 
issue. When NAFTA was negotiated it was agreed that the borders of the three countries would be open to trucks as long as 
they complied with all regulations applicable in the country of destination. Solving this issue would decrease freight costs and
delivery times in North America, but more importantly, it would improve our relationship with Mexico and would promote the
integration between our nations.

It also is imperative that the United States and Canada continue to support Mexico’s efforts in its war on drugs, mainly in
fighting money laundering and the North-South arms trade. Our common success is not only relevant as a law enforcement 
matter but also as a regional security issue that is directly related to our competitiveness in world markets.

Certainly, there are many other areas in which we can find common ground, and we urge you to work to strengthen the 
economic ties between Mexico and the United States and to make stronger our NAFTA partnership with Mexico and Canada.

• American Apparel & Footwear Association • American Chamber of Commerce of Mexico • American Farm Bureau Federation 
• American Feed Industry Association • American Frozen Food Institute • American Meat Institute • American Natural Soda Ash
Corporation (ANSAC) • American Potato Trade Alliance • American Seed Trade Association • American Soybean Association • Amway
• Appleton Papers • Association of Equipment Manufacturers • AstraZeneca Pharmaceuticals LP • CA, Inc. • California Farm Bureau
Federation • California Strawberry Commission • California Table Grape Commission • Caterpillar • Commodity Markets Council 
• Consumer Electronics Association • Corn Refiners Association • Cranberry Institute • Direct Selling Association • Distilled Spirits
Council of the United States • Emergency Committee for American Trade (ECAT) • Free Trade Alliance • General Electric Company 
• Georgia Fruit and Vegetable Growers Association • Glanbia USA • Herbalife International of America, Inc. • Idaho Potato Commission
• International Dairy Foods Association • Magination Consulting International • Manchester Trade Ltd. • Mars Incorporated • Mary Kay
Inc. • National Association of Manufacturers • National Association of State Departments of Agriculture • National Association of Wheat
Growers • National Barley Growers Association • National Cattlemen's Beef Association • National Chicken Council • National
Confectioners Association • National Council of Farmer Cooperatives • National Foreign Trade Council • National Grain and Feed
Association • National Grange • National Meat Association • National Milk Producers Federation • National Oilseed Processors
Association • National Pork Producers Council • National Potato Council • National Renderers Association • National Sorghum
Producers • National Turkey Federation • North American Equipment Dealers Association • North American Export Grain Association
• Northwest Horticultural Council • Ocean Spray Cranberries, Inc. • Oregon Association of Nurseries • Pet Food Institute • Produce
Marketing Association • Retail Industry Leaders Association • RR Donnelley • Samuels International Associates, Inc. • Sioux Preme
Packing Co. • Sweetener Users Association • U.S. Chamber of Commerce • U.S. Dairy Export Council • U.S. Grains Council • U.S.
Wheat Associates • United States Association of Importers of Textiles and Apparel • USA Poultry & Egg Export Council • USA Rice
Federation • US-Mexico Chamber of Commerce • Washington State Potato Commission • Western Growers Association



January 21, 2011

The President
The White House
Washington, DC 20500

Dear Mr. President:

The undersigned organizations, members of the Alliance to Keep U.S. Jobs
(www.keepusjobs.org), applaud your recent proposal to bring the trucking dispute with Mexico
to a mutually acceptable conclusion. The Alliance is a coalition of U.S. agriculture and industry
interests for whom sales to Mexico contribute substantially to employment and the bottom line.
Many of us are producers of goods that have been hit by Mexico’s retaliatory tariffs. We have
been waiting and hoping for this step for over 18 months, while seeing our sales to Mexico
replaced by products from competitor countries. It is hard to calculate how many U.S. jobs have
been lost during this time.

The “concept” paper developed by Secretary LaHood is an enormously important step
toward a solution that will put an end to the retaliation against our products. We recognize that it
is just a first step and that opponents of a solution that moves the United States toward
compliance with its international obligations will work hard to halt your efforts. We urge you to
proceed quickly to resolve this matter with Mexico not only because it will save jobs in our
industries but also because it is in the national interest to do so.

U.S. Trade Representative Ron Kirk has frequently stated that enforcement of trade
agreements is a key pillar of the Administration’s trade agenda. He has said, and we certainly
agree, that trade agreements are of little value and will not be supported by the public if they are
not enforced. Our insistence that other nations abide by their trade agreement obligations is only
credible if we practice what we preach. Resolving this dispute will demonstrate our
determination to abide by the terms of trade agreements we sign. This message could not come
at a better time as we begin to move forward with the approval of pending free trade agreements
and as progress is being made in other trade negotiating venues.

Producers of both manufactured goods and agricultural products on the list have been
caught in the cross-fire of a trade dispute in which they are innocent bystanders. The list is now
99 separate items, but, because Mexico has modified the list before and would be likely to do so
again, nearly any producer in the U.S. might at some point be hit if the dispute is not resolved.

Producers of such products as pork, cheese, sweet corn, pistachios, apples, adhesives,
gloves, floor coverings, containers, trench diggers and other products that were added to the



retaliation list in August have already felt the pain of the higher tariffs on their shipments to
Mexico. Producers of goods that have been on the list since March 2009 have suffered even
greater harm.

Mr. President, the signatories to this letter praised your State of the Union commitment
last year to double U.S. exports in five years. We want this objective to be realized and will do
all we can to help you achieve it. As you have rightly pointed out, increased exports create jobs.
By the same token, lost exports cost jobs. We have learned the hard way that lost exports are
very hard to recapture once new supply chains are established with third-country competitors.

We therefore commend you for your renewed effort to remove an unnecessary
impediment to the free flow of our products to Mexico and pledge to work with your
Administration help ensure that a solution is implemented without delay.

Sincerely,

American Apparel & Footwear Association
American Association of Exporters &
Importers
American Chamber of Commerce of
Mexico, A.C.
American Chemistry Council
American Cotton Shippers Association
American Farm Bureau Federation
American Feed Industry Association
American Forest & Paper Association
American Frozen Food Institute
American Institute for International Steel
American Meat Institute
American Nursery & Landscape Association
American Peanut Council
American Peanut Product Manufacturers,
Inc.
American Potato Trade Alliance
American Renderers Association
American Seed Trade Association
American Soybean Association
American Trucking Associations
Amway
Appleton Paper
Apricot Producers of California
Archer Daniels Midland Company (ADM)
Association of Equipment Manufacturers
Blue Diamond Growers
Business Roundtable
California Agriculture Issues Forum

California Cherry Export Association
California Dried Plum Board
California Farm Bureau Federation
California Fig Advisory Board
California Grain & Feed Association
California Grape and Tree Fruit League
California League of Food Processors
California Pear Advisory Board
California Seed Association
California Strawberry Commission
California Table Grape Commission
California Tomato Growers Association
California Walnut Commission
Campbell Soup Company
Cange International, Inc.
Cargill, Incorporated
Caterpillar
Chiquita Brands
Commodity Markets Council
ConAgra Foods, Inc.
Consumer Electronics Association
Continental Express Inc.
Corn Refiners Association
CropLife America
Dallas Regional Chamber
Dart Container Corporation
DHL Express USA
Distilled Spirits Council of the United States
Emergency Committee for American Trade
Fashion Accessories Shippers Association



Free Trade Alliance
Frozen Potato Products Institute
General Electric Company
Georgia Fruit and Vegetable Growers
Association
Glatfelter
Glanbia Foods
Grocery Manufacturers Association
Grower-Shipper Association of Central
California
Grower-Shipper Association of Santa
Barbara and San Luis Obispo Counties
Herbalife International of America, Inc.
Hills & Company International Consultants
Hormel Foods Corporation
International Dairy Foods Association
Jefferson Waterman International
JVCasey & Associates LLC
JR Simplot Company
Kraft Foods
Louis Dreyfus Commodities
Magination Consulting International
Manatt Phillips
Mars Incorporated
Mary Kay, Inc.
NASDA
National Association of Wheat Growers
National Barley Grower’s Association
National Beef Packing Company
National Cattlemen’s Beef Association
National Chicken Council
National Christmas Tree Association
National Confectioners Association
National Council of Farmer Cooperatives
National Electrical Manufacturers
Association
National Foreign Trade Council
National Grain and Feed Association
National Grange
National Milk Producers Federation
National Oilseed Processors Association
National Pork Producers Council
National Potato Council
National Renderers Association
National Sorghum Producers
National Sunflower Association

National Turkey Federation
National Watermelon Association
Navistar International Corporation
Nestle Purina PetCare Company
Nestle USA
Nisei Farmers League
North American Equipment Dealers
Association
North American Export Grain Association
North American Millers' Association
Northwest Horticultural Council
Ocean Spray Cranberries, Inc.
Ohio Alliance for International Trade
Oregon Association of Nurseries
Pacific Egg & Poultry Association
Panasonic Corporation of North America
PepsiCo, Inc.
Personal Care Products Council
Pet Food Institute
Plastic Express
Procter & Gamble
Produce Marketing Association
RR Donnelley
Retail Industry Leaders Association
Schering-Plough
Seaboard Foods, LLC
Smithfield Foods
Snack Food Association
STR
Sunsweet Growers, Inc.
Sweetener Users Association
TBM Carriers, Inc
TechAmerica
Texas Vegetable Association
The Fertilizer Institute
The Hershey Company
The Latino Trade Coalition
The Popcorn Institute
Travel Goods Association
Truss World, Inc.
Tyson Foods
U.S. Apple Association
U.S. Canola Association
U.S. Chamber of Commerce
U.S. Dairy Export Council
U.S. Grains Council



U.S. Hides, Skins, and Leather Association
U.S. Meat Export Federation
U.S.-Mexico Leadership Initiative
U.S. Premium Beef
U.S. Rice Producers Association
U.S. Wheat Associates, Inc.
Unilever United States, Inc.
United Egg Association
United Egg Producers
United Fresh Produce Association
United States - Mexico Chamber of
Commerce
United States Association of Importers of
Textiles and Apparel
United States Council for International
Business
United States Dry Bean Council
USA Dry Pea & Lentil Council
USA Poultry & Egg Export Council
USA Rice Federation
Ventura County Agricultural Association
Viagen
Wal-Mart Stores, Inc.
Washington State Council for International
Trade
Western Growers Association
Western Pistachio Association
Western United Dairymen
Wine Institute
Yum Brands



COMMODITY MARKETS COUNCIL

CMC
Commodity Markets Council
1300 L St., N.W.  Suite 1020
Washington, DC 20005
Tel  202-842-0400
www.commoditymkts.org
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