
  

 

 
February 22, 2013 
 
 
Via Electronic Mail: secretary@cftc.gov 
 
Ms. Melissa Jurgens 
Secretary of the Commission 
Office of Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street NW 
Washington, DC 20581 
 
Re: Request for 4(c) Exemptive Relief from Clearing and Trade Execution Requirements for 
Centralized Treasury Units of Non-Financial End-Users 
 
Dear Ms. Jurgens: 
 
The Coalition for Derivatives End-Users (the “Coalition”) respectfully requests the Commodity 
Futures Trading Commission (the “Commission” or “CFTC”) to provide exemptive relief pursuant 
to Section 4(c) of the Commodity Exchange Act (“CEA”) with respect to the clearing requirements 
under CEA Section 2(h)(1) and the trade execution requirements under CEA Section 2(h)(8) for 
end-user companies that use centralized treasury units to execute swaps to hedge or mitigate 
commercial risk for non-financial affiliates. 
 
I. Introduction 
 
The Coalition represents end-user companies that use derivatives to manage and mitigate risks.  
Hundreds of companies have been active in the Coalition throughout the legislative and regulatory 
processes, and our message is straightforward: Financial regulatory reform measures should 
promote economic stability and transparency, but should not impose undue burdens on derivatives 
end-users.  Unnecessarily regulating end-users, which did not contribute to the financial crisis, 
would create more economic instability, restrict job growth, decrease productive investment, and 
hamper U.S. competitiveness in the global economy. 
 
The Coalition has previously submitted comments highlighting issues related to centralized treasury 
units during the respective comment periods for the proposed rules titled “Clearing Exemption for 
Swaps Between Certain Affiliated Entities” (the “Inter-Affiliate Proposal”)1 and “End-User 

                                                 

 1 See Proposed Rule, Clearing Exemption for Swaps Between Certain Affiliated Entities, 77 Fed. 
Reg. 50425 (August 21, 2012); see also Comment Letter from Coalition for Derivatives End-
Users (Comment No. 58816), pp. 4-5, 10-12. 
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Exception to the Clearing Requirement for Swaps”.2   Further, CFTC staff, the Chairman, and 
Commissioners have been kind enough to meet with the Coalition on this issue as well to discuss 
the exemptive relief we seek through this request.3  This letter should not be interpreted as a 
departure from any previous comments submitted by the Coalition on this issue.  
 
II. Discussion 
 
Many end-users execute a significant portion of their swap transactions through wholly-owned 
centralized treasury units.4  These centralized treasury units reduce risks and generate savings by 
allowing companies to manage commercial, operational and credit risk more effectively, to perform 
centralized cash management/pooling, to provide liquidity to non-financial subsidiaries and to 
secure better pricing for their derivatives.  Companies pass on these savings to customers or use 
these savings to grow their businesses and create jobs.  Centralized treasury units also concentrate 
swaps expertise and talent in a single entity, which improves a corporate group’s ability to manage 
and mitigate commercial risk and reduces inefficiencies created by having individual operating 
divisions or business manage their own risks.   
 
In one common model, centralized treasury units hedge risk for the consolidated end-user corporate 
group or execute transactions based on specific business needs.  Although individual structures 
differ, a centralized treasury unit often serves as the primary external market-facing entity for the 
entire corporate group.  It may enter into transactions with affiliated entities and enter into 
corresponding hedge positions with unaffiliated swap dealers or consolidate its affiliates’ risk, 
netting transactions on a company-wide basis and executing corresponding hedge positions with 
unaffiliated swap dealers. 
 
Centralized hedging activities conducted in the manner described above lower the overall credit risk 
that a corporate group poses to the market generally by reducing the number of market-facing 

                                                 

 2 See Proposed Rule, End-User Exception to Mandatory Clearing of Swaps, 75 Fed. Reg. 80747 
(December 23, 2010); see also Comment Letter from Coalition for Derivatives End-Users 
(Comment No. 27969), pp. 6-7.   

 3 On January 10, 2013, the Coalition met with Chairman Gensler, Commissioners O’Malia and 
Sommers, Commissioner Wetjen’s staff and Commission staff about this issue.  Additionally, 
on February 7, 2013, the Coalition met with Commissioner Chilton and his staff about this 
issue. 

 4 Approximately one-quarter of respondents to a 2011 Coalition survey reported that their 
affiliates execute market-facing swaps through another affiliate.  See An analysis of the 
Coalition for Derivatives End-Users’ Survey on Over-the-Counter Derivatives, Feb. 11, 2011 
available at: http://www.centerforcapitalmarkets.com/wp-content/uploads/2010/04/Coalition-
for-Derivatives-End-Users-OTC-Derivatives-Survey_Final-Version-2-11-11.pdf.  
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entities that swap dealers have to evaluate and by providing greater opportunities to net transactions 
with counterparties.  In summary, without centralized treasury units: 
 

• A corporate group could be required to decentralize its hedging practices, resulting in 
increased credit (through loss of netting benefits) and operational risk (by increasing the 
number of market-facing entities that must be managed); 

• Decentralization could duplicate hedging activities such as swap execution, accounting, 
settlement, compliance, risk management and reporting functions; and 

• Operational and transaction costs (on bid/offer spreads) would rise.   
 
The CFTC recognized the potential efficiency and effectiveness of centralized treasury units in the 
Inter-Affiliate Proposal: “The Commission recognizes there may be advantages for the corporate 
group and regulators if risk is appropriately managed and controlled on a consolidated basis and at a 
single affiliate.”5  
 
The Coalition believes that the centralized hedging units of non-financial end-users, whether acting 
as principal or agent in swaps transactions, should be eligible for the end-user clearing exception.  
Moreover, we believe that the applicable provisions of the Dodd-Frank Act support this conclusion.  
That said, we are concerned that a centralized treasury unit, organized as a separate legal entity 
within the structure of a non-financial end-user, might be considered “a person predominantly 
engaged . . . in activities that are financial in nature, as defined in section 4(k) of the Bank Holding 
Company Act of 1956” as provided in CEA Section 2(h)(7)(C)(i)(VIII).  A “financial entity”, of 
course, is generally ineligible to use the end-user clearing exception pursuant to CFTC regulation 
50.50.6   
 
However, the Dodd-Frank Act does include a provision that applies to centralized treasury units of 
end-users.  CEA Section 2(h)(7)(D)(i) provides that:  

 
An affiliate of a person that qualifies for [the end-user clearing exception] (including 
affiliate entities predominantly engaged in providing financing for the purchase of the 
merchandise or manufactured goods of the person) may qualify for the [end-user clearing] 
exception only if the affiliate, acting on behalf of the person and as agent, uses the swap to 
hedge or mitigate the commercial risk of the person or other affiliate of the person that is not 
a financial entity. 

                                                 

 5 77 Fed. Reg. at 50427.  

 6 See End-User Exception to the Clearing Requirement for Swaps, 77 Fed. Reg. 42560, 42590 
(July 19, 2012); see also, Clearing Requirement Determination under Section 2(h) of the CEA, 
77 Fed. Reg. 74284, 74314, 74337-38 (Dec. 13, 2012) (The Commission recodifies CFTC 
regulation 39.6 as CFTC regulation 50.50 “so that market participants are able to locate all rules 
related to the clearing requirement in one part of the Code of Federal Regulations.”).   
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Many end-users use centralized treasury units to execute market facing swaps on a principal basis 
(i.e., instead of the affiliate or affiliates for which the centralized treasury unit is executing the 
swap, the centralized treasury unit itself is the counterparty to the market-facing swap) to hedge or 
mitigate commercial risks of non-financial affiliate entities.  Hence, the question arises as to what is 
meant by language in CEA Section 2(h)(7)(D)(i) that requires an affiliate to be “acting … as an 
agent.” While we believe that this language does not require the Commission to deny the end-user 
clearing exception to non-financial end-user affiliates that execute trades through a centralized 
treasury unit, where the centralized treasury unit acts as principal to the swap, it has been suggested 
that the language could be read in such a restrictive way.  This suggestion creates considerable 
uncertainty for end-users that use such centralized treasury units. 
 
The Commission has explained in the Inter-Affiliate Proposal that “[t]he Commission intends 
separately to propose a rule addressing swaps between an affiliate and a third party where the swaps 
are used to hedge or mitigate commercial risk arising from inter-affiliate swaps for which the end-
user exception has been elected.”7 
 
Treating centralized treasury units that are organized as separate legal entities as financial entities 
creates a competitive disadvantage for non-financial end-user companies that are so organized.  
Such non-financial end-users would be subject to clearing and execution requirements simply 
because they use a risk mitigation structure that differs from their competitors.  Subjecting 
centralized treasury units to clearing and execution requirements would make employing them 
significantly more expensive and potentially force companies to abandon efficient and effective 
structures for managing risk.  This result is not required by the Dodd-Frank Act, which does not 
explicitly limit application of the end-user clearing exception to centralized treasury units that 
operate as separate legal entities on an agency basis. 
 
III. Relief Requested 
 
A. Relevant Authority – Section 4(c) Exemptive Authority 
CEA Section 4(c)(1) provides the Commission with the authority to ‘‘promote responsible 
economic or financial innovation and fair competition’’ by exempting any transaction or class of 
transactions, including swaps, from any of the provisions of the CEA (subject to exceptions not 
relevant here).8  Section 4(c)(1) provides in relevant part: 
 

In order to promote responsible economic or financial innovation and fair competition, the 
Commission by rule, regulation, or order, after notice and opportunity for hearing, may (on 
its own initiative or on application of any person * * * ) exempt any agreement, contract, or 

                                                 

 7 77 Fed. Reg. at 50425.   

 8 CEA Section 4(c)(1), 7 U.S.C. 6(c)(1). 
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transaction (or class thereof) that is otherwise subject to subsection (a) of this section * * * 
either unconditionally or on stated terms or conditions or for stated periods and either 
retroactively or prospectively, or both, from any of the requirements of subsection (a) of this 
section, or from any other provision of [the CEA].9 

 
In enacting CEA section 4(c)(1), Congress noted that the goal of the provision ‘‘is to give the 
Commission a means of providing certainty and stability to existing and emerging markets so that 
financial innovation and market development can proceed in an effective and competitive 
manner.’’10 
 
B. Request for Relief from Clearing Requirements for Centralized Treasury Units 
The Coalition notes that the CFTC has recently relied on its CEA Section 4(c) authority to propose 
exemptive relief from the clearing requirement under CEA Section 2(h)(1)(A) for certain swaps 
between affiliates.11  While we do not believe that the Dodd-Frank Act explicitly limits application 
of the end-user clearing exception to centralized treasury units that operate as separate legal entities 
on an agency basis, the Coalition nonetheless requests that the CFTC use its CEA Section 4(c) 
authority to provide exemptive relief from clearing requirements under CEA Section 2(h)(1) and 
trade execution requirements under CEA Section 2(h)(8) for swaps entered into by centralized 
treasury units that could otherwise be considered “financial entities” under CEA Section 
2(h)(7)(C)(i). We believe that relief should also be provided where the centralized treasury unit acts 
as principal to a swap when a swap is hedging or mitigating the commercial risk of non-financial 
affiliates (i.e., affiliate entities that are not “financial entities”), but regardless of whether the swap 
transactions hedge consolidated or individual risks.  The relief requested should provide that 
centralized treasury units could choose not to clear such swaps by complying with the same 
requirements set forth for non-financial end-users to elect the end-user clearing exception in CEA 
Section 2(h)(7) and CFTC regulation 50.50.12  Additionally, we note that entities benefiting from 
this relief should also benefit from any treatment related to margin that is afforded to non-financial 
end-users.  We continue to believe that exemptions from clearing and margin were intended to go 
hand-in-hand.13 
 
Some non-financial end-users may have affiliate entities (including non-U.S. entities) that operate 
as captive finance companies.  The Coalition notes that a captive finance company that meets the 
                                                 

 9 Id. 

 10 House Conf. Report No. 102–978, 1992 U.S.C.C.A.N. 3179, 3213. 

 11 See 77 Fed. Reg. 50425.  

 12 See supra note 6. 

 13 See, e.g., 156 Congressional Record 105 (July 15, 2010), pg. S5904-S5906.   
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test described in CEA section 2(h)(7)(C)(iii)14 would be excluded from the definition of “financial 
entity” in CEA section 2(h)(7)(C)(i).  Accordingly, the Coalition requests that the CFTC ensure that 
a centralized treasury unit that hedges on behalf of a captive finance entity that meets the 90/90 test 
described in CEA Section 2(h)(7)(C)(iii) would not be required to clear the market-facing swap 
executed to hedge or mitigate the commercial risk of such captive finance entity.  Some captive 
finance companies finance a substantial portion of the receivables they originate through 
securitization.  These entities may enter into market-facing swaps to hedge the commercial 
associated with the transaction.  These securitizations are a critical component to the captive model 
and an extension of the financing process.  They play an important role in the ability of many 
captive finance companies to support their end-user parents.   
 
Additionally, end-user companies that use a centralized treasury unit to execute swaps for both their 
financial affiliates and their non-financial affiliates should not be required to clear swaps that are 
executed for the end-user company’s non-financial affiliates, so long as the hedging conducted by 
the centralized treasury unit for financial affiliates and non-financial affiliates is separate (e.g., an 
external facing swap transaction would not hedge both risk of a financial entity and a non-financial 
entity).  If a centralized treasury unit hedges the aggregated risk of only those affiliates that are not 
“financial entities” as defined in CEA Section 2(h)(7)(C), then the associated market-facing swaps 
should not be required to be cleared.  
 
C. Request for Relief from Clearing Requirements for Internal Trades Between Two Financial 
Affiliates of a Non-Financial End-User 
As part of a prudent risk management program,  many non-financial end-users use structures that 
would cause internal affiliates to be “financial entities” under CEA section 2(h)(7)(C)(i) (“Internal 
Financial Affiliates”).  For example, these Internal Financial Affiliates may be centralized treasury 
units, treasury affiliates used for managing cash or intercompany lending or captive insurance 
companies that never enter into market-facing swaps.  The Internal Financial Affiliates enter into 
inter-affiliate swaps merely to move risks within the non-financial commercial enterprise.   
 
These internal risk transactions may also give rise to a situation where there is an Internal Financial 
Affiliate to Internal Financial Affiliate inter-affiliate swap completely within the confines of a non-
financial end-user’s commercial enterprise.  For example, as part of a risk management program, a 
non-financial end-user may have a U.S. treasury affiliate and a European treasury affiliate that enter 
into transactions with each other to manage risks within the corporate structure of the non-financial 
end-user. 

                                                 

 14 CEA Section 2(h)(7)(C)(iii) states: “[The “financial entity”] definition shall not include an 
entity whose primary business is providing financing, and uses derivatives for the purpose of 
hedging underlying commercial risks related to interest rate and foreign currency exposures, 90 
percent or more of which arise from financing that facilitates the purchase or lease of products, 
90 percent or more of which are manufactured by the parent company or another subsidiary of 
the parent company.” 
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We are concerned that the Commission might find neither of the two financial affiliates that execute 
an inter-affiliate swap between them eligible to elect the end-user clearing exception.  The Coalition 
recognizes that the Commission’s Inter-Affiliate Proposal would provide an exemption from the 
clearing requirement for inter-affiliate trades between financial entities, but the Inter-Affiliate 
Proposal contains certain additional requirements not normally required for an entity to qualify for 
the end-user exception.  If the Inter-Affiliate Proposal becomes final in its current form, it would 
create unnecessary administrative and cost burdens on non-financial end-users with no 
corresponding benefit. 
 
Accordingly, the Coalition requests that a non-financial end-user’s inter-affiliate swaps between 
two financial affiliates be exempt from clearing requirements under CEA section 2(h)(1) and 
Commission regulations and trade execution requirements under CEA section 2(h)(8) and 
Commission regulations, and that such financial affiliates of a non-financial end-user are not subject 
to any greater conditions than those required for a non-financial end-user to elect the end-user 
clearing exception.   
 
IV. Relief Request Achieves the Goals of CEA Section 4(c) 
 
A. The Requested Relief Would Promote “Responsible Economic or Financial Innovation” 
Centralized treasury units reduce risk and generate economic savings by allowing companies to 
manage commercial and credit risk more effectively and to secure better pricing for their 
derivatives—savings that companies pass on to customers or use to grow their businesses and create 
jobs.  Companies that use centralized treasury units efficiently use resources and expertise of the 
commercial enterprise to hedge and manage the risks of the enterprise.  If end-users that use  
centralized treasury units were required to clear their market-facing swaps on behalf of non-
financial end-users, such end-users would likely be forced to reorganize their hedging structure so 
that each non-financial affiliate would separately enter into its own swaps.  Making this change 
would allow each non-financial affiliate to elect the end-user exception for its swaps.  If this 
reorganization occurred, it would (1) increase the number swaps executed (because risk would not 
be aggregated or netted across an entire company), thereby consuming more credit in the 
marketplace;15 (2) require costly and duplicative documentation requirements between each 
affiliate and the various swaps dealers; (3) increase costs and transaction risk because the 
company’s centralized expertise regarding risk management and operations would no longer be 
centralized; and (4) eliminate the ability for end-users to net transactions internally. 
 

                                                 

 15 The use of centralized treasury units to execute swaps allows end-users to consume less credit in 
the marketplace than if those hedges were executed on a decentralized basis.  That is, the sum of 
individual credit facilities would be notably larger than the credit facilities required by a 
centralized treasury unit since each decentralized entity would generally be expected to maintain 
standby capacity, rather than just the centralized treasury unit. 
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Further, the relief request for completely internal swaps between financial affiliates of a non-
financial end-user promotes efficient and effective internal risk management, which the 
Commission has stressed is a very important practice for swap counterparties. 
 
B. The Requested Relief Would Promote “Fair Competition”  
If the CFTC does not grant the exemptive relief requested above, end-users that are structured to use 
a centralized treasury unit to manage risks will be disadvantaged to their direct competitors that do 
not have the same structure.  For example, if a manufacturing company that is a non-financial end-
user is required to clear swaps simply because its centralized treasury unit is organized as a separate 
legal entity (as opposed to being a part of the parent company or other non-financial affiliates), it 
would be at a competitive disadvantage to competitor manufacturing companies with hedging units 
structured as a department in the parent company (i.e., where the centralized treasury unit is not a 
separate legal entity).  This outcome would not promote fair competition, given that the 
manufacturing company organized with the centralized treasury unit as a separate legal entity would 
have to either restructure (which diverts cash, resources and time) or clear its outward facing swaps, 
while its direct competitors would not have to do either.  Similarly, non-financial end-users that are 
required to clear internal swaps between financial affiliates or comply with onerous conditions to 
elect not to clear such swaps are disadvantaged compared to direct competitors with different 
hedging structures. 
 
V. Request for Relief is Timely 
 
The requested relief is timely and urgent given that financial end-users are required to begin 
clearing certain interest rate and credit default index swaps on June 10, 2013.16  Accordingly, 
without such relief, non-financial end-user companies that use centralized treasury units as 
described above will be forced to restructure their proven and efficient risk reducing hedging 
structure for less efficient, riskier and more costly alternatives to remain competitive and reduce 
costs.   
 
VI. Conclusion 
 
The exemptive relief sought in this request would ‘‘promote responsible economic or financial 
innovation and fair competition’’ by ensuring that derivatives end-users can continue to use 
efficient, risk reducing structures to hedge and manage risks without being disadvantage as a result 
of their legal structure.  The Coalition is committed to working with CFTC staff and the 
Commission to develop a regulatory framework that promotes economic stability and transparency 
without imposing undue burdens on derivatives end-users and we are happy to discuss the issues 
discussed herein or any other issues at your convenience.   
 

                                                 

 16 See 77 Fed. Reg. 74284. 
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Thank you for your consideration of these very important issues to derivatives end-users.  Please 
contact Michael Bopp at 202-955-8256 or mbopp@gibsondunn.com if you have any questions. 
 
 
Yours sincerely, 
 
Agricultural Retailers Association 
Business Roundtable 
Commodity Markets Council 
Financial Executives International 
National Association of Corporate Treasurers 
National Association of Manufacturers 
U.S. Chamber of Commerce 
  
 


